f"

tl

t'ij:'

i' j

'

"

II

'.1

it":1¡i

144

HILL ATTERNEY PLLtr
IúIEAD LA,NE MIDDLEE'URY

VT tr5753

EltrZ-9El9-69tr6

H

I

LLATTE RN EYPLLC@C VA,I I.tr

E¡

M

:

i r'i'.¡

i'.;'j

;-i
i.,iili
tti

'1

r: '' ii,
t

:.:r

ADMITTED TE PRAtrTItrEi
VERMENT
FEDERAL DIE¡TRIE¡T E6URT VERMONT
FEÞERAL DITTRItrT Eff URT MAE¡E¡ACIHUE¡EÍTE¡
I.' eNo 2"" E¡ECUI-r trtfURTEi EF APPEAL
LI.E¡, SUPRTME CI]URT

19 Decembet2016

Judith Whitney, Clerk
Vermont Public Service Board
I 12 State Street #4
Montpelier VT 05620

RE: Petition of Swanton Wind LLC' Docket 8816
INTERVENORS CHRISTINE LANG AND DUSTIN LANG'S
oBfEcrIoNS TO ADMISSIBILITY, AND MOTION TO EXCLUDE
PORTIONS OF PETITIONER'S PREFILED TESTIMONY

Dear Mrs. Whitney,
Enclosed please find an original and eight copies of the Intervenors' Objections to
Admissibility and Motion to Exclude Portions of Petitioner's Prefiled Testimony, and
Certificate of Service for same.

truly yours,
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STATE OF VERMONT
PUBLIC SERVICE BOARD
Docket No.8816

Petition of Swanton Wind LLC

)

INTERVENORS CHRISTINE IANG AND DUSTIN LANG'S
oBtEcrloNs ro ADMISSIBILITY, AND MOTION TO EXCLUDE
PORTIONS OF PETITIONER'S PREFILED TESTIMONY

Now come Christine Lang and Dustin Lang and do hereby Object to, and Move this
honorable Board to Exclude, certain portions of the prefiled testimony and exhibits

of

Travis Belisle, Ryan Darlow, Dariush Faghani, Adam Gravel, Richard Heaps, Suzanne
Jamele, Kenneth Kaliski, Martha Staskus and John Zimmerman as submitted by the

Petitioner in the above captioned matter. These Objections and Motion are brought
pursuant to Public Service Board Rules 2.103,2.206,2.216 and2.2l7,Vermont Rules

of

Evidence Rule 104, 401,402,403, 408, 602,701,702,703,705, 801, 802, 901 and the

Vermont Rules of Civil Procedure Rule 7 and Rule 43, as more particular set out below.
In making these Objections and Motion, Intervenors in no way waive their right and

ability to further object to the content or admissibility of any additional portions of this or
subsequently-filed testimony or evidence in this matter.

In Support of this Motion, Intervenors

state that the portions of the testimony and exhibits

delineated below are inadmissible under or contrary to the Vermont Rules of Civil
procedure, Vermont Rules of Evidence, and Public Service Board Rules, and should be
excluded from admission accordingly. The legal grounds for each particular objection are
set out below.
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PORTIONS O F'TESTIMONY OF TRAVIS
A. Referencing buy-out offer.

Intervenors Christine and Dustin Lang object to, and move to exclude, the testimony

of

Travis Belisle relative to buying out neighboring properties: specifically, the Testimony
of Travis Belisle p. 9 Line

I through p. l0 line 4 and Exhibit

SW TB 2 "Neighboring

Property Buy Out Option".
Evidence must be relevant to the case at hand in order to be admissible. V.R.E. 402.

"Relevant evidence" means evidence having any tendency to make the existence of any
fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence. V'R.E. 401.
The testimony of Travis Belisle to the effect that he has made a public proclamation

purporting to establish a system by which he would consider paying project neighbors to
abandon their homes and land is in no way relevant to the factual findings this Board

must make under 30 VSA $248 and this Board's regulations in these proceedings.

It

relates to no $248 criteria whatsoever.
Since this public proclamation is not in the form of a bona fide offer to purchase real

properly, it can not be said to even comprise an offer in settlement of litigation to any
affected property owner. It is merely an attempt to bolster the Petitioner's credibiltty by

inappropriately inserting what is effectively 'character wiüress' testimony on his own
behalf.
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Such testimony and exhibit is accordingly irrelevant and should be excluded.

B. Information regarding blasting.
Intervenors Christine and Dustin Lang object to, and move to exclude, the testimony of
Travis Belisle relative to blasting: specifically, the Testimony of Travis Belisle p. 10 line
5

tllough p. 12 tine 16 and Exhibit SW TB

3

"ANR Best Management Practices".

Travis tselisle is not qualified to attest to the impacts of blasting at the project. As he
attests on p. 10, "Blasting is a

speciaþ that requires an experienced, licensed blasting

contractor." Travis Belisle is not an experience, licensed blasting contractor. He
therefore lacks the qualifications to testiff in regards to blasting safety, fly-rock, and blast
site protocols.

Testimony should be excluded where the wiüress lacks personal knowledge of it, V'R.E.

602, andlay witnesses may not testiff in regards to areas of specialized knowledge,
V.R.E. 70LTo testifi regarding areas of specializedknowledge, such as blasting, the
witness must be appropriately qualified. V.R.E. 703.Travis Belisle is not.

Travis Belisle is furthermore an inappropriate sponsor of Exhibit SV/ TB 3. That exhibit
comprises a document of the Agency of Natural Resources; Belisle has neither created

this document nor attested that it is regularly used in his business or applicable to him
personally in any way. The document accordingly comprises hearsay, and should not be
admitted. V.R.E. 801 and 802.
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OF'RYAN

2.

Intervenors Christine and Dustin Lang object to, and move to exclude, the testimony

of

Ryan Darlow in its entirety.

A. FAA determination letters. The testimony of Ryan Darlow from p. 2 lines
9, andp. 5 line

13 to p. 7

3 through

line 18 and Exhibit SW RD 3 addresses a series of

determination letters issued by the Federal Aviation Administration. Ryan Darlow does
not work for the FAA, nor is he qualified in the field of aeronautics, airplane safety or

airfield operations. He did not play any role in the preparation of this document, nor is it
something he attests is regularly reviewed by or used by him in his daily work. His

testimony is that he played no role in the preparation of the FAA letters.
The document accordingly comprises hearsay, and should not be admitted. V.R.E. 801
and B02.Testimony should be excluded where the witness lacks personal knowledge

of

it, V.R.E. 602, andlay witnesses may not testiff in regards to areas of specialized
knowledge , V.R.E. 701 . To testifu regarding areas of specialized knowledge, such as

aviation safety, the witness must be appropriately qualified. V.R.E. 703. Datlow has no
such personal knowledge or qualifications. The testimony and exhibit should accordingly
be excluded.

B.

Shadow Flicker Study. The remainder of Darlow's testimony, and Exhibit SW RD

02, address shadow flicker.

The Shadow Flicker report, Exhibit SW RD 02, is unsigned and unattributed. Darlow
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Lang Objections and Motion to Exclude Petitioner Prefiled
19 December 2016
Page 6
attests,

of20

ú p.2,that he oassisted' with preparation of that report, but does not in any way

delineate his involvement or contribution, and thus fails to lay a proper foundation for the

document's authenticity and admissibility.
The document accordingly comprises hearsay, and is not appropriately authenticated, and
thus should not be admitted. V.R.E. 80/ and 802; V.R.E. 901; V.R'E. 602.

Darlow's testimonial opinion that the shadow flicker in this case does not present a
hazardis predicated on a vague legal assertion that less than 30 hours of flicker is
considered acceptable. He attests, at p. 3 lines 12 through 15, "A cumulative duration

of

less than 30 hours per year for shadow flicker cast upon a residence has been found to be

acceptable and to have no adverse impact to neighboring properties or adjacent land uses
in New England jurisdictions that have considered the issue." He repeats this same
statement on p. 7 as the core of his ultimate opinion.

The use of the passive voice signals here that this purported standard is not attributed to
any authority binding or relevant to this Board. No basis is provided for the untethered
assertion that this

ostandard' is determinative of hazardfor purposes of review by this

Board. The testimony draws, or fabricates, a legal conclusion with no revelation
whatsoever of the foundation for that assertion.

Such testimony, vague and unsupported as

it is, can not be said to assist the trier of fact in

the determinations required for this case. It is accordingly irrelevant and should be

excluded. V.R.E. 401, 402.
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'Witnesses

may not testifr where they lack personal knowledge or appropriate technical or

scientific qualifications. V.R.E. 602; V.R.E. 701. Here, Darlow's testimony in no way sets
out his qualifications to testifu as to what is 'acceptable' in unidentified Jurisdictions';
the testimony should be excluded.

An appropriate authenticating foundation must be laid for admission of documeús. V.R'4.
901. No foundation has been presented for the admissibility of Exhibit SW RD 02.

It

should be excluded.

Vermont Rules of Evidence, Rule 702, states:

If scientific, technical, or other specialized knowledge will

assist the trier of fact
in issue, a witness qualified as
an expert by knowledge, skill, experience, training, or education, may testify
thereto in the form of an opinion or otherwise, if (l) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable principles and
methods, and (3) the witness has applied the principles and methods reliably to
the facts of the case.

to understand the evidence or to determine a fact

Here, Darlow attests to a vague and unsupported initial premise to his testimony: that less
that 30 hours of shadow flicker is 'acceptable' in unnamed Jurisdictions.' He attests that
computer modeling 'can effectively calculate the amount of shadow flicker', p. 4 lines 45, and that asoftware package called WindPRO was used here, p. 4 lines 6 et seq. He
references that the software was developed by a Danish firm, but provides no evidence

whatsoever that this software is accurate, or that he is familiar with its operations or had

control over the data input, or that this software model has been accepted as meeting

minimum standards of scientific reliability by any jurisdiction in any way associated with
or relied upon by this Board.
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Even Darlow's attestation regarding results run by this software package are circumspect.
He attests: "The results from the WindPRO calculations show that

ooexpected"

case does

not exceed a cumulative 30 hours per year for any residences within 2,000 meters (6,562
feet) of the wind turbines." He provides no basis or context for what this "expected" (his
quotes) case comprises, and provides no probabilities for scenarios greater than this
oexpected'case.

Darlow does not attest to what inputs were used by whoever ran this computer model.
Martha Staskus' testimony atp.7 states that the prefiled testimony submitted by the
Petitioner i1regards to ice throw, aesthetics, and noise usecl different assumptions about
the project equipment in conducting their analysis, and specifically that diffbrent

assumptions \ryere used as to the height of the hub and the length of the rotors. Common
sense tells us that these variations would also

yield variable results in shadow flicker

analysis,yetneitherDarlownorStaskustestifi'astowhatequipmentparameterwere
utilized in the shadow flicker analysis.
There is no evidence on the record here that this testimony is based upon sufficient facts
or data, that it is the product of reliable principles or methods, or that Darlow has applied
the principles and methods reliably to the facts of this Petition, as required by V-R.E. 702.

Scientific reliability satisfactory to meet the requirements of V.R.E. 702 is established by
meeting the four-part test established by the US Supreme Court in Daubert v. Merrill

Dow Pharmaceuticals, lnc.,509 US 579 (1993). These four parts are:
(1) whether the theory or technique involved is capable of being tested
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(2) whether the theory or technique has been subjected to peer review and
publication
(3) the known or potential rate of error associated with the scientific
technique

(4) whether the theory or technique has been generally accepted in the
scientific community.

Daubert,supra; State v. Brooks, 162 Vt. 26 (1993); State v. Streich, l 63 Vt,

33 1 (1

995).

Here, Darlow provides no testimony regarding the nature or availability of the WindPRO

program, or even if he is familiar with how it operates or the basis for its calculations. He
references no peer review or publication associated with this modeling technique, and no

known or potential rate of error associated with it -- or whether it has ever been groundtruthed at all (that is, have actual field studies, replicable and published in peer-review
journals, established the reliabilþ of the predictive model?). He establishes no evidence

of its acceptability in the scientific community generally.
Coupled with the lack of evidence regarding the input parameters used to generate this

unattributed report, this dearth of testimony setting an appropriate foundation of scientific

reliability necessitates the exclusion of Darlow's testimony in its entirety. Such testimony
and exhibit should not be admitted.

3. TESTIMONY OF DARIUSH F'AGHANI
Intervenors Christine and Dustin Lang object to, and move to exclude, the testimony

Dariush Faghani in its entirety along with Exhibit SW DF 2.

of
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Faghani's testimony addresses 'ice throw'. The core of Faghani's testimony is a report
based on a "proprietary model." Faghani testimony,

p.

4.

Vermont Rules of Evidence, Rule 702, states:

of fact
qualified
as
to understand the evidence or to determine a fact in issue, a witness
an expert by knowledge, skill, experience, training, or education, may testifii
thereto in the f-orm of an opinion or otherwise, if (1) the testimony is based upon
sufficient facts or data, (2) the testimony is the product of reliable principles and
methods, and (3) the witness has applied the principles and methods reliably to
the facts ofthe case.

If scientifìc, technical, or other specialized knowledge will

assist the trier

Faghani attests to having used two different sets of inputs in running this model. Faghani
Testimony

p.

4.

Martha Staskus attests that the project has not yet selected its equipment,

and her testimony

atp:7

states that the prefiled testimony submitted by the Petitioner

in

regarcls to ice throw, aesthetics, and noise used different assttmptions about the project

equipment in conducting their analysis, and specifically that difïerent assumptions were
used as to the height of the hub and the length of the rotors.

Since there is no evidence that Faghani's testimony and report are in t'act based upon

equiprnent parameters that

will actually be used in the proposed project, this testimony

can not be of assistance to the

ilier of

f'act here to make the determinations about this

project as required by 30 VSA $24S and the Board's rules. The testimony is accordingly
irrelevant, V.R.E. 401, 402, and should be excluded.
There are also ng grounds within Faghani's testimony to affirmatively determine the

scientitic reliability of his proprietary program, which he attests is a Monte Carlo
simulation -- a kind of mathematical risk analysis designed to generate probabilities --
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rather than a predictive computer model.

Scientific reliability satisfactory to meet the requirements of V.R.E. 702 ís established by
meeting the four-part test established by the US Supreme Court inDaubert v. Mercill

Dow Pharmaceuticals, lnc.,509 US 579 (1993). These four parts are:
(1) whether the theory or technique involved is capable of being tested
(2) whether the theory or technique has been subjected to peer review and
publication
(3) the known or potential rate of error associated with the scientific
technique

(4) whether the theory or technique has been generally accepted in the
scientific community.

Daubert,supra; State v. Brool<s,162Vt.26 (L993); State v. Streich,163 Vt, 331 (1995).
Here, Faghani references no peer review or publication associated with this proprietary
software, and no known or potential rate of error associated with it -- or whether it has
ever been ground-truthed at all (that is, have actual field studies, replicable and published

in peer-review journals, established the

reliabilþ of his Monte Carlo probability

generation scenario?). He establishes no evidence of its acceptability in the scientific

community generally.
Faghani's testimony also contains obvious mathematical errors that further call its

reliability into question. On p. 4 line 10, for example, he states that 315 meters equates to
558 feet. It does not; common knowledge dictates that 315 meters is over 1033 feet.
Coupled with the lack of evidence regarding the relationship of the input parameters used
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to actual equipment proposed for use in this Project, this dearth of testimony setting an
appropriate foundation of scientific reliability necessitates the exclusion of Faghani's

testimony in its entirety. Such testimony and exhibit should not be admitted.

4. PORTIONS OF'TESTIMONY OF

GRAVE,L

Intervenors Christine and Dustin Lang object to, and move to exclude, the portions of the
testimony of Adam Gravel pertaining to acoustical survey analysis for identification of
bats; specifically, testimony p. 5 line 18 through p. 6 line 21, and Exhibit SW AG 2.

The acoustical analysis referenced by Gravel in this testimony and Exhibit relies upon

two different data collection devices, the Anabat model SDI zero-crossing bat detector
and the SM3

Full Spectrum bat detector. Exhibit

SW AG 2 p.

I

and 2.

One of each of these detectors was placed on the unauthorized MET tower on this

property, which is the subject of an ongoing enforcement action. Exhibit SW AG
PSB

2

p. 13;

Docket No. 8561. This evidence was accordingly gathered illegally, and should be

excluded.

Data was thenanalyzed using two different sets of software

-

Kaleidoscope and Sonobat.

Exhibit SW AG 2 throughout.
Gravel's testimony references no peer review or publication associated with these two
acoustical data collection devices and the two sets of affiliated software, and no known or

potential rate of error associated with them including whether they have ever been
ground-truthed. He establishes no evidence of their acceptability in the scientific
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community generally. In fact, his own testimony indicates the unreliability of rhis mode

of data collection and analysis, because the two devices, and analysis under the two
software regimes, yielded significantly different results, as demonstrated in Exhibit SW

AG 2 from page 18 et seq.
Scientific reliability satisfactory to meet the requirements of V.R.E. 702 is established by
nreeting the four-part test established by the US Supreme Court in Daubert v. Merrill

Dow Pharmaceuticals, Inc., 509 US 579 (1993). These four parts are:

(l)

whether the theory or technique involved is capable of being tested

(2) whether the theory or technique has been subjected to peer review and
publication
(3) the known or potential rate of error associated with the scientific
technique

(4) whether the theory or technique has been generally accepted in the
scientific community
Daubert,supra; State v. Brooks, 162 Vt. 26 (1993); State v. Streich, 163 Vt,

33

l

(1995).

Here, there is no evidentiary basis to conclude that the data collection devices and

analytical software underpinning Gravel's testimony is scientifically reliable. His
testimony and supporting exhibit on this point should be excluded.

5. TESTIMONY OF RICHARD HEAPS

Intervenors Christine and Dustin Lang object to, and move to exclude, the testimony of
Richard Heaps in its entirety.
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Heaps' analysis of the project, as evidenced by his testimony at p. I l, is based on the instate sale of the electricity generated by the project; however Petitioner has advised this

Board of its intention to sell the electricity generated by the project out-of-state. Heaps'
analysis is accordingly predicated on erroneous facts, and thus can not assist the trier

of

fact in making the determinations required in this case. Evidence must be relevant to the
case at hand

in order to be admissible. V.R.E. 402. "Ptelevant evidence" means evidence

having any tendency to make the existence of any fact that is of consequence to the
determination of the action more probable or less probable than it would be without the
evidence. V.R.E. 401. Heaps' testimony is irrelevant and should be excluded.
Heaps' testimony at p. 5 references Vermont's renewable energy portfolio, and atp. 12
refers to the project as creating renewable power. These are also referenced in Exhibit
SW RWH 2 p. 12. However the Petitioner indicates that the RECs will be sold, and thus
the project does not comprise renewable energy for purposes of Vermont planning. This

testimony and evidence should similarly be excluded.
Heaps' testimony atp.4lines 7 through 9 and Exhibit SV/ RWH 2p.13-t5 pertains to
property valuation. Heaps does not testiff to any personal knowledge of property values
in the project vicinity, nor to the qualifications necessary to testiff regarding property
valuation. Testimony should be excluded where the witness lacks personal knowledge

it, V.R.E. 602, andlay witnesses may not testiff in regards to areas of specialized
knowledge , V.R.E. 70l.To testify regarding areas of specialized knowledge, such as

of
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property valuation, the wiûress must be appropriately qualified. V.R.E. 703.TIns
testimony and exhibit should accordingly be excluded.
Heaps' testimony provides no basis whatsoever for his assertion in Exhibit SW RWH 2
that a 500' tall energy generation

facility 1800' from a resident will not have impact on

those residences. He simply asserts this as unsupported fact.

His assertions regarding greenhouse gas offset, in his testimony atp.4 and in Exhibit SW

RWH 2 atp.16, similar lack any factual basis or foundation. He provides no testimony
regarding any fossil-fuel based electrical generation in Vermont that will in fact be
displaced by electricity generated by this project. The attestation is accordingly purely

hypothetical and hyperbolic.
Scientific reliability satisfäctory to meet the requirements of V.R.E. 702 is established by
meeting the four-part test established by the US Supreme Court in Daubert v. Merrill

Dow Pharmaceuticals, lnc.,509 US 579 (1993). These four parts are:
(1) whether the theory or technique involved is capable of being tested
(2) whether the theory or technique has been subjected to peer review and
publication
(3) the known or potential rate of error associated with the scientific
technique

(4) whether the theory or technique has been generally accepted in the
scientific community.
Daubert, supra; Stqte v. Brooks, 162 Vt.26 (1993); State v. Streich, 163 Vt, 331 (1995)
In Vermont, this standard applies even when the testimony relates to specialized
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knowledge -- such as the economic analysis here -- rather than strictþ scientific analysis.
State v.

Kinney,lTl Vt.239 (2000). Lacking a factual basis, Heap's testimony and

exhibit should be excluded from admission into evidence.

ONY OF' SUZAI\NE JAMELE

6. EXHIBITS ACCOMPANYING

Intervenors Christine and Dustin Lang object to, and move to exclude certain exhibits
sponsored by the testimony of Suzanne Jemele, specifically: Exhibit SV/ SJ 2 Attachment

C file 1 parts

Exhibit SV/

I

SJ

and 2, and fiIe 2 parts

I through 6; Exhibit SW SJ 2 Attachment D;

2 Attachment E I through 8; and Exhibit SV/ SJ 2 Attachment

F.

Each of the Exhibit SW SJ 2 Attachments listed in this objection, having been prepared

by others, comprises hearsay, and is inadmissible. V.R.E. 801, 802.
None of these listed exhibits \¡ras prepared personally by Suzanne Jamele and they are not
authenticated by her testimony, and thus lack foundation for admission. V.R.E. 901;
V.R.E. 602.Exhlbit S$/ SJ 2 Attachment C file 1 parts 1 and 2, and file 2 parts

I through

6, comprise technical plans of the project; Suzanne Jamele lacks the expert qualifications

to attest as to their content. V.R.E. 701. ltlthough these exhibits may be relevant to the
application, they are also admitted by an appropriately qualified witness, Ian Jewkes. As
such, their admission through the testimony of Suzanne Jemele is redundant and

cumulative, and likely to lead to confusion at technical hearing on this matter. I/.R.E. 403.
Such exhibits should accordingly be excluded.

Kenneth Kaliski in its entirety.

Evidence must be relevant to the case at hand in order to be admissible. V.R.E. 402.
"Relevant evidence" ñreans eviclence having any tendency to rnake the existence of any
fact that is of consequence to the determination of the action more probable or less
probable than it would be without the evidence. V.R.E. 401.

Public Seryice Board Rule 5.704(A) requires sound models to be based on the technical
specifications of the turbines proposed for use in the facility. Here, however, the

testimony of Martha Staskus, and p. 6, clearly states that the equiprnent for use in the

facility has not yet been selected. Martha Staskus' testimony ú p. 7, further clearly

states

that the prefiled testimony submitted by the Petitioner in regards to ice throw, aesthetics,
and noise used different assumptions about the project equipment in conducting their

analysis. Staskus's testimony establishes that their aesthetic expert used input
assumptions of a 96 meter hub height and rotor diameters of 103 meters (totaling 484 feet

high) while the ice throw analysis model included hub heights to 96 meters and rotor
diameters

to l2lmeters

results of the

I2I meter

(over 500 feet high) -- but that Kenneth Kaliski, omitted the
otoo
loud'.
rotors from his analysis because they were

Rather than producing sound models analyzing the noise to be created by the actual
equipment to be used in the project, Kaliski worked backwards and identified

commercially available products that meet this Board's sound requirements -- even
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7. TESTIMONY OF'KEI\NETH

KALISKI

Intervenors Christine and Dustin Lane obiect to. and move to exclude. the testimonv

of
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though these have not yet been identified by the Petitioner as the
use in the

l8 of20

o'turbines proposed for

facility." The facts or data to be used by a sound expert in forming an opinion

of compliance under this Board ruleo are required to be the fact and data associated with
'oturbines proposed for use in this

facility." V.R.E.

703.

Kenneth Kaliski's noise analysis testimony is accordingly irrelevant, as it modeled soturd
generation by equipment that has not been proposed for use in the project, and thus can

not assist this Board as trier of fact in determining whether the actual project equipment

will comply with Board rules. This testimony should accordingly

8.

be excluded.

OF'MARTHA

Intervenors Christine and Dustin Lang object to, and move to exclude, the testimony

of

Martha Staskus from p. 9 line 14 to p. l8 line 10.
The testimony so delineated adds no additional material evidence, but simply seeks to
bolster the evidence submitted through qualified witnesses by repeating and summarizing

it. Staskus does not assert technical qualifications

or personal knowledge relative to most

of her testimony. V.R.E. 602, 701, 702.l lrttle the subject matter may be relevant, it is
redundant and cumulative, lacks independent foundation, and is likely to lead to

confusion at technical hearing on this matter. V.R.E. 403.It should accordingly be
excluded.

Docket BB16
Lang Objections and Motion to Exclude Petitioner Prefiled
19 December20t6
Page 19

9. TESTIMONY OF'JOHN

of20

ZIMMERMAN

Intervenors Christine and Dustin Lang object to, and move to exclude, the testimony

of

John Zimmennan in its entirety.

Zimmerman's testimony regarding the demand or need for the project is based entirely on
in-state sales of the electricþ, Zimmerman Testimony p. 5, yet the Petitioner has

indicated its intent to sell the electricity out of state. Similarly, his testimony regarding
renewable energy attributes and integrated resource plans, Zimmerman Testimony p. 8'

10, are predicated on in-state electricity sales. Evidence must be relevant to the case at
hand in order to be admissible. V.R.E. 402. "Flelevant evidence" means evidence having
any tendency to make the existence of any fact that is of consequence to the

determination of the action more probable or less probable than it would be without the
evidence. V.R.E. 401. Based on erroneous facts not applicable in the present case, this

testimony is irrelevant and should be excluded.

Zimmermanmakes a bald-faced, utterly unsupported testimonial assertion that the need
for the project can not be fulfilled through conservation. Zimmerman Testimony p. 6
lines 3 through 7.He provides absolutely no factual basis for this opinion; he does not
reveal the data analyzed, the methodology used; his qualifications for making this
assertion; or any other information that would demonstrate to this Board the reliability

of

this portion of his testimony.
Soientific reliability satisfactory to meet the requirements of V.R.E. 702 is established by
meeting the four-part test established by the US Supreme Court in Daubert v. Merrill
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Dow Pharmaceuticqls, Inc., 509 US 579 (1993). These four parts are:

(1) whether the theory or technique involved is capable of being tested
(2) whether the theory or technique has been subjected to peer review and
publication
(3) the known or potential rate of error associated with the scientific
technique
(4) whether the theory or technique has been generally accepted in the
scientific community.
Daubert,supra; Statev. Broolcs,162Vt.26(1993);Statev. Streich,l63 Vt,331 (1995).

ln Vermont, this standard applies

even when the testimony relates to specialized

knowledge -- such as the conservation and resource analysis here -- rather than strictly
scientifîc analysis. State v. Klnney,l7l Vt. 239 (2000). Zimmerman's testimony does not
meet this standard of

reliability and should accordingly be excluded.

CONCLUSION
For the foregoing reasons and in the interests ofjustice and effrcient judicial

administration the testimony and exhibits delineated above should be excluded from
admission into evidence in this matter.

Respectfully Submitted,
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