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STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Docket No. 8816

of
the

Petition of Swanton Wind LLC for a certificate
public good, pursuant to 30 V.S.A. $ 248, for
construction of an up to 20 MW wind-powered
electric generation'plant to be located in Swanton,

Vermont

)
)
)
)

)

RESPONSE TO S\ryANTON WIND LLC MOTION TO RECONSIDER
Pursuant to the Order of the Public Utility Commission ("PUC" or "Commission") issued

July 13,2017 the Department of Public Service ("DPS" or "Department") hereby responds to
Petitioner.Swanton Wind LLC's Motion to Reconsider ("Motion"). Swanton V/ind LLC
("Swanton Wind") asks the Commission to reconsider and rescind its Order issued June22,2017
(the "Order") in order to avoid an unjust result. In relevant part the Order defers establishing a
schedule until after Swanton Wind has supplemented its case by

filing

a complete and

final

System Impact Study ("SIS") as well as any related or additional testimony and exhibits. This

ruling is based on the unique circumstances of this case, particularly the fact that the Project is
proposed to be constructed in a part of the state that experiences transmission constraints constraints that can engender concerns with system performance as well as potentially causing

curtailment of existing renewable energy projects.
Swanton Wind argues that the Order contravenes PUC rules and the Administrative
Procedures Act, and is unfair and untimely given the history and status of this proceeding. The

Department opposes Swanton V/ind's Motion for the reasons explained below, and requests that
the PUC broaden its direction to Swanton Wind to include performance of a curtailment study in
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addition to the usual SIS. Swanton Wind's Motion should be denied because it fails to recognize
the proper role of the Commission, particularly when considering a petition under $ 2a8; fails to
acknowledge the paucity of evidence it has proffered to meet its burden on specific $ 248

criteria; and fails to recognize that the burdens it complains of are matched by the burdens on
public agencies and private parties that are compelled to expend resources on litigation over a
Petition that was filed in the face of widespread opposition and is supported by thin testimony
that has become even thinner due to intervening events. Fufther, the Commission's direction
does not violate any of its rules, and in fact should be broadened to require Swanton Wind to

complete and frle a curtailment study assessing the effects of its proposed Project on assets
owned or under contract to Vermont utilities, and paid for by Vermont customers. Such
evidence is also highly relevant to an overall finding that the proposal

will promote the general

good of the state under $ 2aS(a). Many of the resources that are potentially affected by the
Swanton Wind Project are renewable energy projects that were approved, in part, to advance the
State of Vermont's policy goal of greatly increasing reliance on renewable energy. It would be

counter-productive to proceed with the PUC process until it is known whether the project could
have the effect of curtailing the output of other renewable resources constructed at significant

public cost.

The Tribunal and the

I 248 Process

The Public Utility Commission (formerly the Public Service Board) has "the powers of a

court of record in the determination and adjudication" of all matters within its jurisdiction,30

V.S.A $ 9, but it is not an ordinary court. It is a quasi-judicial agency with particular expertise in
the matters entrusted to

it.

This expertise is recognized and relied upon by the Vermont Supreme
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Court, which gives "great deference to the [Commission's] expertise and judgment . . . ." In re
l.lPC Vermont Wind, LLC,2009 VT 19, par.2 (citations and internal quotation omitted). The
Commission bears significant regulatory responsibility for the safe, reliable operation of a very

complex system

-

the electric grid - that is integral to modern life.

Moreover, "[w]hen the [Commission] evaluates a petition for a CPG under 30 V.S'A'

$

248,itis engaging in a legislative, policy-making process." /d. (citation and internal quotation
omitted). The Commission recognized this in its Order of

31212017

in this docket, citing UPC

Vermont l4tind and stating that "when the [Commission] conducts a review under 30 V.S.A.
$ 248,
a

it is engaging in a legislative, policy-making process and is thereþre not strictly acting in

judicial capacity." Docket 8816, Order of

312117 at 6 (emphasis added).

The Commission is not expected to be a blank slate. It is expected to be aware of matters

affecting the industries it regulates, cognizant of related, publicly-available information, and proactive as needed to ensure that it has information necessary to make sound decisions'in a manner
that is reasonable, fair to the parties before it, and consistent with Vermont law and due process.
The Commission is regularly informed by the evidence presented in cases it hears, as it should

be. For example, testimony in Docket 8847 addressed issues of transmission constraints

and

their effect on the economics of existing resources and hence on utilities and their ratepayers.
The Commission would be remiss

if it simply forgot, from

learned about the entities and systems

one case to the next, what

it had

it regulates.

As Swanton Wind rightly points out: "The Administrative Procedures Act requires
factual findings to be based exclusively on evidence admitted at a duly noticed hearing." Motion
at I l. While the Commission properly.utilizes it expertise to evaluate evidence, In re UPC
Vermont llind, LLC, 2009 VT I 9, at par. 2, it cannot decide a particular case based on its general
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knowledge or evidence from other cases. However, in this case the Commission's knowledge
and industry awareness, informed by its experience in other dockets and bolstered by

representations from the interconnecting utility, indicates that construction of a parlicular project

could cause significant impacts to the electric grid, Vermont utilities, and their customers. As
explained further below, Swanton Wind's filed evidence does not even attempt to address these

potential impacts from its proposal. In such circumstances it is entirely appropriate for the
Commission to direct the Petitioner to file evidence addressing the issue before requiring the

further commitment of public and private resources to this litigation.

Petitioner's Filed Evidence is Inadequate
Swanton Wind correctly points out that the Commission has approved a number of $ 248

petitions without benefit of a pre-CPG review of an SIS. Swanton Wind cites cases where "the
petitioner provided testimony from a qualified witness supporting findings that the proposed
project would satisfy Sections 248(bX3) and (10)." Motion at 8, quoting Petition of Georgia

Mountain Community Wind, LLC,Docket No. 7508, Order of 311912010 at4. This argument
leads to the question: has Swanton Wind provided such testimony? Has

it filed testimony

adequate, in the circumstances of this case, to support affirmative findings on the relevant $ 248

criteria? The Department answers this question in the negative, as explained below.
Swanton Wind's petition and supporting information and evidence includes a Rule

5.402(CXl)(e) Index, which identifies the evidence applicable to each $ 248 criterion. This
document identifies the following prefiled testimony proffered to support affirmative findings on
$ 24S(bX3): David Estey, PE

(RLC Engineering) Q&4.4-12;and on $ 248(b)(10): John
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Zimmerman (VERA) Q&4. 15-20 and David Estey Q&A.l I . (lt also identifies Exhibit SW-DE-

2, a one-line drawing, as support on both (bX3) and (bXl0).)

With respect to criterion (b)(3), Mr. Estey states his conclusion regarding the Project's
compliance at Q&A l0 (Estey pf. at pages 5-6, Attachment

t hereto). His conclusion states in

relevant part as follows (emphasis added): "Based on the Project's proposed design, the proposed
interconnection, and the review of system impact performed to date, I have reached a

preliminary conclusion that the Project will not have an adverse impact on system stability and

reliability. This conclusion is contingenl on the completion of the system impact study by ISONew England, which has completed the steady state and short circuit elements of the
Interconnection System Impact Study ('SIS')."1
The Department submits that this preliminary, contingent conclusion does not, prima

facie, support an affirmative finding under $ 248(bX3). Even if such equivocal testimony has
been accepted as sufficient in past cases,

it should not be in this

case where the interconnecting

utility has intervened to raise concerns on this precise topic.
Petitioner's testimony on (b)(10) fares no better. The laconic response to Q. 1l
(Attachment 1, Estey pf. at 6) simply re-states the statutory language in the form of an opinion,
adding that: "The previously-described improvements required for interconnection

will

be

sufficient to transmit the Project output . . . in a reliable manner."

I Mr. Estey's and Mr. Zimmerman's testimony both refer to a SIS to be completed - and apparently already partially
completed - by ISO-New England. This is at odds with Swanton Wind's recent status report, which advised that on
April 28, 2017 a Rule 5.500 interconnection application was filed with Green Mountain Power. Swanton Wind has
rWind's eligibility to
not explained this discrepancy. The Department is looking further at the question of Swanton
proceed under Rule 5.500, which applies to generators "which are not (i) lawfully subject to ISO-NE
interconnection rt¡les . . . ."
5
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Most of Mr. Zimmerman's identified testimony addresses other matters2 - only Q&A 19
and 20 bear any relevance to criterion

(bXl0), and those

pages are attached as Attachment 2.

The response to Question l9 addresses Petitioner's intent to pay for any necessary transmission
upgrades, concluding that "the details of the interconnection facilities and any needed system
upgrades

will

be provided once the ISO New England system impact study is completed."

Answer 20 states the opinion that there will be no undue adverse impact on Vermont utilities or
customer, but this opinion also appears to be preliminary and contingent:

"l

expect that this

position will be confirmed with the completion of the System Impact Studies . . . ."
Again, this testimony

-

which does not make any effort to address the potential for

cuftailment of other renewable energy resources3, many of which are owned by Vermont utilities
and paid for by their captive customers, or the Project's effects on the economics of those assets

-

is simply inadequate to make aprimafacie showing of compliance with $ 248(bxl0) in the

circumstances of this case and this Project. Swanton Wind has stated that it does not intend to
supplement its testimony, see Order at 5, but

will provide new information through discovery.

Responses to discovery are not evidence unless moved into the record, which is not assured, and

do not serve to augment Petitioner's primafaci¿ case.
Swanton Wind notes that its Petition has survived a motion to dismiss as being deficient

or incomplete, Motion at 74. This is true, but of limited effect on the present question. In its
Order of 312/17 at 1 the Commission said: "ln denying the Lang Motion [to Dismiss], we are not
engaging in ari assessment of the prefiled testimony and exhibits submitted by Swanton Wind

Mr. Zimmerman's QA,A l5 addresses the disposition of RECs, l6 discusses Swanton Wind's unsuccessful efforts
to secure a PPA, l7 aàdresses consistency with IRPs, and l8 speaks to compliance with the 2016 Comprehensive
Energy Plan.
3
The-bepartment agrees with Swanton Wind that an SIS does not normalty address the potential for curtailment of
other resources. Mõtion at 13. This is the reason for the Department's request, explained further below, that the
Commission's directive be broadened to include submission of a curtailment study to address concerns under
2

(bxr0).
6

This document has been electronically filed using ePUC
with regard to Swanton Wind's evidentiary burden in this proceeding. We are instead only ruling
that Swanton Wind has submitted testimony and exhibits sufficient to survive the Lang Motion."
In this posture, and as argued above, the circumstances here amply support the Commission's
conclusion that additional evidence must be filed before the case should proceed.

Swanton rWind 's Sunk Costs Do Not Sunnort

eration

Swanton Wind complains that it has already expended significant resources advancing its

Petition in this docket. Motion af 2-3,13-14. It has participated in a workshop and responded to
approximately 1,000 discovery requests, as well as engaging in other normal docket-related
activities such as status conferences and consultations with other parties. Petitioner's
expenditures are not insignificant, and the Department does not suggest that they should be

ignored. The Department does suggest that Swanton Wind's efforts be balanced against other
considerations. The number of intervenors is largely a function of the fact that Swanton Wind is
proposing a Project that it knew or should have known engendered broad and deep opposition,

from neighbors as well as local and regional entities. The number of discovery requests is likely
to be a function of the very thin testimony offered in support of the Petition (see above regarding
the evidence related to (bX3) and (b)(10)). Swanton Wind appears to be relying on the discovery
process, and perhaps rebuttal testimony, to provide necessary support for its Petition.

The expenditure of other public and private resources should also be considered.
Intervenors, who stand to gain no more than preservation of the status quo if successful, are also

committing significant resources to participate in this docket. Public agencies including the
Commission, state agencies, and municipalities, are required to devote limited resources to

litigating and, in the case of the PUC, deciding the casç. These expenditures are considerable.
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The PUC should not decide the Motion based on costs sunk to date, but at least in part on
the likelihood that foreseeable future costs will be fruitfully spent in consideration of an
adequately supported proposal that has some reasonable prospect of success. In reality, the

Commission has provided a benefit to Swanton Wind, allowing it to potentially avoid further

litigation costs advancing a Petition that the Commission believes is lacking a significant and
necessary piece of supporting evidence. Having filed testimony that supports necessary findings

with preliminary, contingent opinions on critical issues, Swanton Wind should not be surprised
by this tum of events, especially where the contingency referred to is completion of an SIS.

The PUC's Order Does Not Violate lts Rules
Swanton Wind argues that the Order is improperly based on PUC Rule 2.208. Swanton

Wind focuses on the final sentence of that Rule, which states: "A filing is substantially
insufficient if, inter alia, it fails to include all material information required by statute or rule."
The Motion quotes prior PUC orders to the effect that neither $ 248 nor Commission Rules
require submission of an SIS prior to issuance of a CPG, and that "a CPG maybe issued subject

to a post-approval review of a final SIS." Motion at 7, citing cases (emphasis added). The
Department does not dispute these statements regarding $ 248 and Commission Rules.
Swanton Wind's reliance is mis-placed, however, because it ignores one phrase in the
sentence

it highlights: "inter alia." According to Black's Law Dictionary,

5th

Edition at page 728,

this phrase means "among other things." In other words, lack of "information required by statute
or rule" is expressly not an exhaustive list of reasons for which a frling may be rejected as
defective or insufficient. Hère, the Commission has determined that the absence of evidence
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adequately addressing a criterion that is critically important in the unique circumstances of this
case renders Swanton

Wind's filing insufficient.

The Motion also asserts that the Order exceeds the Commission's authority under Rule

5.402(C)(4), which provides that no proceedings shall be initiated based on a petition that has
been deemed incomplete or

insufficient. Motion at9-10. Swanton Wind's interpretation in the

circumstances here seeks to elevate the wording of the Rule over its readily apparent intent. The

plain intent of the Rule is to prevent the expenditure of resources on a filing that is insufficient,
for reasons including but not limited to omission of matters required by statute or rule. The
Department agrees that resources, public or private, should not be expended on review of a

petition that the Commission has determined is lacking a critical piece of support. This
proposition should hold true regardless of the stage of a proceeding. The PUC should interpret
its Rule to lead to reasonable results in the case at hand.

The Commission Should Expand Its Direction to Petitioner
The Department agrees with Swanton Wind that System Impact Studies do not address

potential curtailments. Motion at 13. Potential curtailments are a real concem for GMP, the
interconnecting utility, as explained in its Motion to Intervene. It is generally known in the

Vermont utility community, and by the Commission by virtue of its own expertise and
consideration of matters brought before it, that the northern region of the state features

significant amounts of generation and relatively light loads

-

conditions that can result in

curtailment of generating resources to maintain grid stability. Curtailment of utility-owned or
contracted (i.e. customer-supported) generation can have severe economic consequences for

utilities (and hence for their customers). Such curtailment would also affect the ultimate issue of

9
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whether the Project promotes the general good of the state under $ 2a8(a). Cufiailing the output

of other renewable-energy resources would be inimical to the state's policy goal of increasing
reliance on renewable energy. The state has committed ratepayer dollars as well as irreplaceable
natural resources such as ridgelines to pursuit of this goal; the fruits of these investments will be

greatly diminished if new projects are allowed to cannibalize existing ones.

It is not known now whether the Swanton Wind Project will have such negative impacts.
That will not be known until the parties and Commission can review and evaluate probative
evidence on the issue in the context of a litigated proceeding, including discovery and a dulynoticed evidentiary hearing. However, as the Department understands it, the PUC has concluded
that in this case this concern is so significant that it should not proceed in the absence

of

evidence that will fully address criteria (bX3) and (b)(10). It therefore directed the Petitioner to
supply such evidence, a direction particularly appropriate where the evidence filed to date is

remarkably thin on these criteria (as argued above).
However, it may not have been apparent that an SIS by itself would not fully resolve the
concerns arising here under $ 248(a), (bX3) & (bX10). The Department therefore requests that
the Commission further direct Swanton Wind to conduct and submit a curtailment study

examining the effects of its proposed generator on other generation resources in the area. The
Department believes that such evidence is necessary to evaluate the effects of the proposed

project on Vermont utilities and their customers, and on the general good of the state.

Conclusion
Based on the foregoing, the Department of Public Service respectfully requests:

(l) That Swanton V/ind's

Motion to Reconsider be Denied, and

l0
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(2) That the Commission amend its Order of 6/22117 to direct the completion and filing of

a

curtailment study as described above.

(3) In the alternative, should the Commission grant the Motion and proceed to set a schedule,
the Department requests that such schedule provide a date certain for Petitioner to certify
that it will not supplement the support for its Petition, and allow sufficient time thereafter

for the filing of dispositive motions.
Dated at Montpelier, Vermont this 24th day of July 2017.

VERMONT DEPARTMENT OF PUBLIC SERVICE

By:
Special Counsel

ll

Street

Montpelier, VT 05620 -2601
(802) 828-40r0
geoff. commons@vermont. gov
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