STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Case No. 23-2220-RULE

Proceeding to design the potential Clean Heat
Standard

Order entered: 09/10/2024

ORDER DISMISSING MOTION FOR RECONSIDERATION

I. INTRODUCTION
In Public Act 18 (2023 Vt., Bien. Sess.) (“Act 18”), the Vermont Legislature directed the

Vermont Public Utility Commission (“Commission”) to develop a proposed Clean Heat
Standard.! Pursuant to 30 V.S.A. § 8127(b), the Commission must establish a standard
methodology for determining ownership of clean heat credits.

On July 16, 2024, the Commission issued an order adopting an interim standard credit
ownership methodology based on the extensive public input the Commission had received over
the previous seven-and-a-half months as well as consultation with the Equity and Technical
Advisory Groups.

On July 30, 2024, the Vermont Fuel Dealers Association (“VFDA”) filed a motion asking
the Commission to reconsider its order.? Specifically, the VFDA argues that the following two
standards, proposed in the July 16 order but not yet finalized, should “be modified because they
do not adequately reflect fuel delivery operations in the marketplace”:*

1. For delivered measures, the entity delivering the clean heat measure initially owns the

clean heat credits generated by that measure.

2. For biodiesel blends above “B20” and other biofuels that have a reasonable risk of

causing heating equipment to malfunction, the entity delivering the measure must
certify that the fuel customer’s equipment is able to utilize the clean heat measure

effectively and safely.

! For an overview of the work done to date and other information on the proposed Clean Heat Standard, please
see the Commission's clean heat website at https://puc.vermont.gov/clean-heat-standard.

2 VFDA stated that the motion was filed pursuant to Commission Rule 2.206; however, Rule 2.206 is the
Commission’s general procedural rule regarding the filing of motions (e.g., form, timing, page limits). Commission
Rule 2.221 prescribes the process and grounds for filing a motion to reconsider.

* VFDA Motion at 1.
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On August 13, 2024, Thomas Weiss filed a response to VFDA’s motion to reconsider.*

II. LEGAL STANDARD

The Commission reviews motions to reconsider pursuant to Commission Rule 2.221,
which incorporates the language of Vermont Rule of Civil Procedure 59 without modification.
Thus, precedent applying Rule 59(e) is relevant to the application of Commission Rule 2.221(A).

Reconsideration under Rule 2.221 is appropriate only to avoid an unjust result due to
“mistake or inadvertence of the [Commission], and not the fault or neglect of a party.”> The
disposition of a reconsideration motion rests with the discretion of the Commission.® Granting
reconsideration is an extraordinary remedy to be used with great caution.” Rule 2.221 does not
permit parties to relitigate issues or correct previous tactical decisions.® It is not a vehicle to
introduce new evidence or advance arguments that could have been made previously.” The
Commission also retains “discretion to deny consideration of discrete issues not raised prior to

entry of judgment.”!”

III. DISCUSSION
A prerequisite to filing a motion to reconsider is the entry of a final order by the tribunal
— in this case the Commission.!! The Commission’s July 16 order is not a final judgment
subject to Rule 59 motions or appeal. The title of the order as well as the content explain that the

order is an interim statement of the Commission’s thinking regarding credit ownership. In

4 On August 27, 2024, Thomas Weiss filed reply comments.

5 Rubin v. Sterling Enterprises, Inc., 164 Vt. 582, 588, 674 A.2d 782 (1996) (citing In re Kostenblatt, 161 Vt.
292,302, 640 A.2d 39, 45 (1994)).

6 Alden v. Alden, 2010 VT 3,97, 187 Vt. 591, 592, 992 A.2d 298 (2010)).

7 Petition of Vermont Gas Systems, Inc. for authority to condemn easement rights in property interests of the
Town of Hinesburg, Vermont, at Shelburne Falls Road, Hinesburg, Vermont, for the purpose of constructing the
pipeline authorized in Docket 7970, Docket 8643, Order of 11/3/16 at 2.

8 1d.

® See, e.g., Inre B.K.,2017 VT 105, 4 13, 206 Vt. 110, 115, 179 A.3d 758, 762 (2017) (“While the trial court has
broad power under Rule 59(e) to reconsider issues previously presented, the rule does not contemplate reopening the
evidence or creating a new record.”).

10 Everbank v. Marini, 2015 VT 131, 9 34, 200 Vt. 490, 134 A.3d 189 (2015); see also 11 C. Wright, Miller &
Kane, Federal Practice and Procedure § 2810.1 (3d ed.) (2022 Update) (“The Rule 59(e) motion may not be used to
relitigate old matters, or to raise arguments or present evidence that could have been raised prior to the entry of
judgment.”).

' Commission Rule 2.221(A)(1) (“On a motion for a new hearing or to alter or amend an order, the Commission
may open the proceeding and reconsider a final order if one has been entered . . . .” (emphasis added)); see also In
re G.B.,2019 VT 48, 4 8, 210 Vt. 431, 216 A.3d 598 (“An appealable order is one that finally disposes of the matter
before the court by settling the rights of the parties on issues raised by the pleadings.” (quotation omitted)).
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several places in the order, the Commission explains that “there will be additional opportunities
to provide feedback on this element of the proposed Clean Heat Standard.”'? For example, the
Commission’s draft rule comment period is another juncture for VFDA to provide the feedback
included in its motion. Further, VFDA can direct its comments to the Legislature when the
Commission files its final proposed rule.'?

VFDA’s motion for reconsideration is dismissed. The Commission welcomes VFDA’s
comments, as well as Mr. Weiss’s comments provided in response to the motion, when it issues

the proposed draft rule in early October.

SO ORDERED.

12 Case No. 23-2220-RULE, Order of 7/16/24 at 1.
13 The final proposed rule submitted to the Legislature will not constitute a “final order” subject to Rule 59
motions to reconsider or appeal.
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Notice to Readers: This decision is subject to revision of technical errors. Readers are requested to notify
the Clerk of the Commission (by e-mail, telephone, or in writing) of any apparent errors, in order that any necessary
corrections may be made. (E-mail address: puc.clerk@vermont.gov)
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