
Norwich Planning Commission 
Regular Meeting – July 11, 2023   6:30pm 

__________________________________________________________ 
To be Held in person in the Tracy Hall Multipurpose Room and via Zoom 
Zoom Information: 

Topic:  Planning Commission 
Time:  July 11, 2023 06:30 PM Eastern Time (US and Canada) 
https://us02web.zoom.us/j/81307504748  
Meeting ID:  813 0750 4748 
888 475 4499 US Toll-free 

____________________________________________________________ 

1. Approve Agenda

2. Public comment for items not on agenda

3. Correspondence
a. Letter from Michael Hennessey, 6-30-23

4. Upper Loveland Solar Project – Question whether to reopen preferred siting
letter

5. Planning Commission staff – Job description and hiring process

6. Planning Commission work plan – Priorities and process

7. Planning & zoning files

8. Approve minutes of June 27, 2023

9. Public comment

10. Adjourn

Exhibit NUL Reply Brief-5

https://us02web.zoom.us/j/81307504748
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Michael Hennessey
249 Bragg H¡ll Rd

Norwich, VT 05055
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TO Persons and Entities Entitled to Notice Pursuant to Public Utility Commission Rule

5.107(B) (See Enclosed List)

RE Michael Hennessey's Proposed Net-Metered Solar Project in Norwich, VT

45-Day Notice of Application to be filed with Vermont Public Utility Commission

DATE: June 30,2023

Dear lnterested Persons and Entities,

Pursuant to 30 V.S.A. SS 8010 and 248 and Public Utility Commission Rule 5.107(B),
Michael Hennessey is pleased to submit the following pre-application not¡ce concerning his proposed 50

kilowatt (kW) net-metered solar project ("the Project"), to be sited on his property at249 Bragg Hill
Road, Norwich, Vermont.

l. lntroduction

Michael Hennessey is preparing to file an application for a Certificate of Public Good ("CPG") with the
Vermont Public Utilíty Commission ("Commission"), requesting approval to install and operate a

50 kW (alternating current or "AC") solar electric generation facility in Norwich, Vermont (the "Project")
Michael Hennessey is developing this net-metering project as a "Preferred Site" (item 9) under
Commission Rule 5.103.

The Project will be a net-metered facility interconnected to the Green Mountain Power ("GMP") electric
distribution system and will produce power to offset the electricity requirements of the Hennessey
property.

The remainder of this letter briefly describes: (1) Michael Hennessey's plans for construction and

operation of the Project, including how equipment and materials will be transported to the site; (2)

expected benefits of the Project; (3) a preliminary assessment of impacts; ( ) the expected date an

application will be filed with the Commission; and (5)the rights of persons and entities receiving this
notice to comment on the Project in accordance with Commission Rule 5.107(B).

ll. Project Description and Construction Plans

The Project will be located on a portion of his approximately 197 acre parcel of land on Bragg Hill Road,

Norwich, Vermont, and owned by Michael Hennessey. See Location Map and Site Plan, Attachment A.



The 50 kW solar electric generation facility will consist of approximately 1"52 solar modules (485 Watt)

each mounted on fixed metal racks, string inverters, electricalcollector system components consisting

of underground conduit, wire, AC combiner panel, and AC disconnects. The Project proposes to install

the system disconnect and inverters on the north side of the racking system.

Michael Hennessey chose the site based upon its solar exposure, accessibility to existing roads and its

minimalimpactsonnaturalresourcesandthecharacterofthearea. Thearrayareaisonanunder
utilized portion of the property out of sight from the neighboring properties.

The project parcel is not subject to any Act 250 permits.

The attached site plan represents the current preferred layout. The final layout to be

applied for may vary somewhat based upon further engineering, environmental, and other

siting considerations. However, the final layout will fall within thc ovcrall sitc arca whcrc
environmental and other impacts have been evaluated for the purposes of this 45-day notice

The basic parameters of the site plan include the following working assumptions:

The parcel on which the solar site will be located can be accessed from existing
public roads within the area, specifically Bragg Hill Rd, Town Highway 59, and Elm St

Construction will be performed in accordance with the Vermont Standards &
Speclfications for Erosion Prevention and Sedirrtertt ConLrol (2006).

Year-round daily access to the array is not required. No on-site septic or water
supply systems will be constructed. The solar project's energy production will be

monitored remotely and, it any abnormal conditions are detected, technicians will

be dispatched as required.

Site Access & Equipment Delivery

Standardized trucking methods will be used to transport the panels and other project

components (e.g. racking, wire, conduit, and construction materials) to the site. Typical tractor
trailer/box truckvehicles and/or pick-up trucks will be used to transport materials to the site for
construction. The Project will not require any oversized loads. The property's access roads coming off
Bragg Hill Road and or Elm St will be used for bringing in all construction-related equipment and

machinery. Construction equipment will likely include a mini excavator, a rough terrain forklift or similar

equipment to lift the panels in place and to move material around the site.

Solar Panels and Electrical Collection System

The Project will utilize (1"52) a8s-watt solar panels, or the equivalent, mounted at a fixed angle of 35

degrees to maximize solar collection. The bottom of the solar panels will be at approximately three feet
above existing grade and the top at approximately 12 feet above grade.

The array will be arranged in a slngle row running east-west. The row will be corrnectetl to strirrg

inverters at the north side of the array, which convert the electricity from DC to AC. From the inverters,

the electrical interconnect will Lake place at a rlew dedicated seruice.

a
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The final selection of all equipment will be made after a CPG is issued and contractors
and vendors are selected.

lll. Project Benefits

The Project will provide several benefits to Norwich and the state, including but
not be limited to:

o Payment of municipal property taxes.
o Purchasing equipment from Vermont businesses, when commercially feasible.
. Employing Vermont businesses for pre-application, construction, and operation and

ma intena nce work, when commercially feasible.

ln addition to these economic benefits, the proposed solar electric facility will also result
in important environmental benefits. The 2016 Vermont Comprehensive Energy Plan set a goal

for the State to receive 90% of its energy from renewable resources by the year 2050, and solar
power is needed to meet that goal. The solar energy produced by this Project will result in less

electricity needed in the New England region from plants that likely use fossil fuel or nuclear

energy. lt will emit no air pollutants (including CO2) in generating electricity, and thus could

help in a small but measurable way to reduce global climate change, acid rain, and the negative
public health effects associated with the use of fossil fuel and the waste storage challenges
presented by nuclear energy production.

lV. Preliminary lmpact Assessment

Based upon our initial review including the use of the State's environmental
databases, the Project will either avoid or not cause undue adverse impacts to environmental
resources, and will not create public health or safety concerns. Key elements ínclude the
folluwirrg:

o The Project will not impact any wetlands, streams, or other sensitive environmental
reso urces.

o The Project will be designed to meet electric safety and utility interconnection standards

for safe and reliable operation of solar electric facilities.
¡ The Project will require no new municipal services and will not pose undue burdens on

town fire, police, or water/sewer services. The Project will not impact the ability of the
town to provide educational services.

With respect to aesthetic impacts, the Project site is away from the road and neighboring properties,
giving it little or no visibility from any public roads or area residences.

V. Expected Petitíon Filing Date with Vermont Public Utility Commission

Michael Hennessey intends to file a Section 801"0 application and supporting materials with the PUC

soon after the 45-day notice period expires, approximately August 15,2023.



Vl. Comments and lnquiries Concerning the Project

At this juncture, if you have any questions or comments concerning the Project please

feel free to contact us as follows:

Catamount Solar Attn: Philip Parrish

44 Hull Sr. Suite 3
Randolph, VT 05060
802-728-3600
phil @cata mountsola r.com

Michael Hennessey hopes that you will support this Project, given the benefits it will provide the town
and the state, and gíven its extremely limited impacts. You will have an opportunity to fíle comments
with the Public Utility Commission once the application tor a certiticate of public good is filed. ln the
meantime, I invite you to contact me with any questions or comments you have, as we welcome your
input and suggestions to make this a successful project.

Sincerely,
Michael Hennessey

Enclosures:

List of Persons and Entities Receiving Notice
Attachment A - Location Map, Site Plan



Michael Hennessey - Proposed Solar Project in Norwich, VT

List of Persons and Entities Receiving 45-Day Notice of the Application

By ePUC:

Vermont Public Utility Commission
112 State Street, 4th floor
Montpelier, VT 05620-2701
(7 hard copy vio first class moil)

Vermont Public Service Department
Commissioner's Office
L12 State Street, 3'd Floor

Montpelier, VT 05620-2601

Vermont Agency of Natural Resources

Secretary's Office
1- National Life Dr., Davis 2

Montpelier, VT 05620-3901

By first class mail:
Town of Norwich Selectboard
Tracy Hall

300 Main St.

PO Box 376
Norwich, VT 05055

Town of Norwich Planning Commission
Tracy Hall

300 Main St.

PO Box 376
Norwich, VT 05055

Adjoining Landowners (by certified mail)

Dept Of lnterior National Park Service

1849 C Street NW
Washington , DC 2024L

Peter Silberfarb
287 Bragg HillRd
Norwich, VT 05055

Vermont Division for Historic Preservation

1 National Life Drive, # 6
Montpelier, VT 05620

Vermont Agency of Agriculture,
Food and Markets
1-16 State Street
Montpelier, VT 05602

Green Mountain Power

l-63 Acorn Lane

Colchester, VT 05446

Two Rivers-Otta uq uechee
Regional Commission
128 King Farm Rd

Woodstock, VT 05091

Jon Wilkinson
39L Bragg Hill Rd

Norwich, VT 05055

Phillip McCaull
28 Goddard Rd

Norwich, VT 05055



Redpath Trust Margaret C

PO Box 202

Norwich, VT 05055

Katherine Fisher

LL7 Dutton Hill Rd

Norwich, VT 05055

Sarah Reeves

PO Box 887
Norwich, W 05055

Peter Griggs

256 Dutton Hill Rd

Norwich, VT 05055

Charles Richards

54 Slmpson Rd

Norwich, VT 05055

Michael Hennessey

249 Bragg Hill Rd

Norwich, W 05055
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AGENDA ITEM #4 



From: Jaan Laaspere 
To: Norwich Planning Commission 
Date: July 5, 2023 
Re: Abbreviated chronology of NST Upper Loveland Solar review process 
 

May 6, 2021 - NST sent letter to neighboring landowners, including a schematic plan 
outlining property boundary and array locations. 

June 29, 2021 - NST sent letter to Rod Francis addressed to the Norwich Planning 
Commission and Selectboard requesting preferred siting letter. Includes site plan that 
will go to PUC on 7/14/21. 

July 13, 2021 – Planning Commission meeting approves preferred siting letter with 
packet containing Rod Francis memo, viewshed analysis, and general items about 
preferred siting letters. Vote to approve is 6 - 0 with one abstaining.  

July 14, 2021 - NST initial filing to PUC, includes the site plan that was sent to the 
Planning Commission on 6/29.  

July 27, 2021 - email from NST McBride to Francis and Durfee asking for letter and 
meeting with Selectboard. 

Aug 10, 2021 – Planning Commission meeting. Packet includes PUC July 14 filing and 
more details about aesthetic and environmental impact.  

Aug 11, 2021 - Selectboard meeting.  7/14 site plan included in packet. Selectboard 
approves preferred siting letter after topic was bounded by saying ANR is responsible 
for habitat. 

Aug 23, 2021 - Letter to the town giving notification of site plan adjustment. Stating “We 
don’t see any impact on the visual analysis - but are confirming the visual analysis as 
part of the full application.” 

Aug 31, 2021 - Official filing of application with PUC after 45-day notice period, 
including modified site plan with changes noticed to town on 8/23/21 

Sept 14, 2021 - Planning Commission meeting. Packet includes McBride 8.23 email in 
correspondence. Rod mentions the change in the plan by noting the correspondence was 
received.  

Oct 12, 2021 – Planning Commission meeting. Draft minutes for 9/14/21 meeting 
included under correspondence section: “Norwich Technologies provided details of an 
environmental review of the Upper Loveland RD project site. There has been a minor 
adjustment to the location of panels in response to findings, but there will be no visual 
impact.”  



Aug 31, 2021 to present - Hundreds of documents submitted to the PUC, including 
detailed aesthetic, land-use, legal, planning and natural resource analyses. These 
documents are public record and part of the PUC process, submitted by all sides. These 
include aesthetic impact studies submitted by the applicant, opponents and a separate 
aesthetics review commissioned by the PUC.  All documents available 
here:  https://epuc.vermont.gov  -  search by case number 21-3587-NMP 

 

Feb 9, 2022 - Selectboard meeting. Concerns raised in correspondence section and 
discussed. 

Feb 23, 2022 - Selectboard meeting. Extensive correspondence and discussion. Calloway 
moved to set a future SB agenda item on solar siting. No second. Interested parties 
pointed to the PUC. No action taken after this review. 

Mar 23, 2022 - Selectboard meeting - Correspondence on this topic but no discussion or 
action taken shown in the minutes. 

 

https://epuc.vermont.gov/


 



 
 
 



 



   

 

 
 
 
 
 
 
 
 
 
 

BY MAIL 

August 20, 2021 

Public Service Board of Vermont 

112 State Street 

Montpelier, VT  05620-2701 

Ms. Judith Whitney, Clerk 

 

Re: Preferred Siting Designation under Rule 5.100 

Dear Ms. Whitney, 

We refer to the application for a Certificate of Public Good (the “Application”) to be filed by 

Norwich Upper Loveland Solar LLC, in respect of the 500 kW-AC solar electricity generation 

project (the “Project”) proposed to be sited at the parcel located at 201 Upper Loveland Rd, 

Norwich, VT 05055, approximate latitude and longitude of 43.723836, -72.292770 (the 

“Location”). Having made our review, we wish to support the Project and declare our desire 

to have the Location designated as a “Preferred Site” under Section 5.103 of your Rule 

5.100.  

We note that we take no position on the Project’s compliance with any requirement of Rule 

5.100 or of other applicable provisions of Vermont law. This letter is solely for the purpose of 

providing support for the Project under Section 5.103. 

 

Sincerely, 

 
 

Town of Norwich 

Planning Commission 

Town of Norwich 

Selectboard 

Two Rivers-Ottauquechee 

Regional Commission 

   

Jaci Allen Roger Arnold  

 

 

 

 

 

 

 

Chair Chair  

 

RFrancis
Roger
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GENERATING A ERIGHTER ENERGY FUTURE

July 5, 2023

Norwich Selectboard
300 Main Street
Norwich, VT 05055

Norwich Planning Commission
300 Main Street
Norwich, W 05055

Dear Selectboard and Planning Commission Members,

We deeply appreciate the time and the effort that the Planning Commission and Selectboard
have committed to undertake as part of its work in general and in particular with respect to the
Norwich Upper Loveland Solar Project (the "Project").

Norwich Solar Technologies is providing this letter and the documents appended hereto to
present a complete record of what was presented to the Planning Commission and Selectboard
in 2O2L in connection with Norwich Upper Loveland Solar LLC's (the "Applicant") request for
preferred siting of the Project. As these materials clearly show, accurate information was
provided and proper process was followed by us as individuals and by our company. To

summarize, the main facts are clear and straightforward:

a The same plan that was submitted as part of the 45 Day Notice on July L4,2O2twas
provided to the Planning Commission on June 29,2027 in preparation for the July 13th

Planning Commission meeting on our request for a preferred site letter; and

On August 23,2021, Troy emailed the Town an iteration to the plan based on the results of
the environmental review. This same plan was included in the application submitted to the
PUC, which was also provided to the Planning Commission and the Selectboard

Discussion of Kev Events

On June 29,2021, Norwich Solar Technologies emailed the request for preferred site
designation for the Project to the Town Planning Commission and Selectboard. See Exhibit A to
this Letter. Exhibit A is the June 29, 2021 email with the attached three-page Preferred Site

Letter Request that was sent to the Norwich Town Planner, Rod Francis, and addressed to the
Planning Commission and Selectboard. The third page of the Preferred Site Letter Request,

inserted below, includes the very same Site Plan that was included in the 45-Day filing made on
July 14, 2021, contrary to assertions that have been made.

a

15 Railroad Row, White River Junction, VT 05001 | (802) 281-3213 | info@norwichsolar.com
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GENERATING A BRIGHTER ENERGY FUTURE

6l2gl2llPreferred Site Letter Request for 7ll3l2t PC Meeting (Exhibit A)

5

7lt4l2l45 Day Notice Site Plan (Exhibit Bl

Furthermore, although it has been suggested by Mrs. Gorman that our company did not inform

the Planning Commission of Site Plan adjustments made following the August,202I wetlands

15 Railroad Row, White River Junction, VT 05001 | (802) 281-3213 | info@norwichsolar.com
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GENERATING A BRIGHTER ENERGY FUTURE

review, Mr. McBride emailed Mr. Francis on August 23,2021, following results of Arrowood

Environmental's environmental inventory work. See Exhibit C to this letter. This same plan was

submitted as part of the application to the PUC filed on 8/3tl2L.

tolnt of lntcrconnc

8l23l2l Comparison Site Plan Showing Shift Due to Environmental Review (Exhibit Cl

{the blue image of the array is the original layout, and the black version shows the
adjustment following environmental reviewf

15 Railroad Row, White River Junction, VT 05001 | (802) 281-3213 | info@norwichsolar.com
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Upper
Loveland
Solar LLC
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Site Pfan in8l3Ll2L PUC Application

On December 3,202L, the PUC deemed the application complete and established a deadline of
January 3,2022 for parties to file comments and file notices to intervene, requests to intervene,

and requests for a hearing on significant issues. See Exhibit G.

On December 6,2022, in accordance with PUC Rule 5.L07, the Applicant mailed a complete

copy of the Section 248 application materials and the PUC December 3,2021notice to the

Town Selectboard and Planning Commission, the Regional Commission, and the adjoining

Neighbors. The Applicant's mailing included a letter with PUC web links for instructions as to
how the Town, the Regional Commission, and adjoining Neighbors could file comments and

participate in the PUC case. See Exhibit H to this letter.

The Town Planning Commission and Selectboard did not submit comments on the Project,

notice to intervene or request a hearing by the January 3,2022 deadline established by the

Hearing Officer for the PUC case.

c-100

15 Railroad Row, White River Junction, VT 05001 | (802) 281-3213 | info@norwichsolar.com
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On February 23,2022, the Selectboard conducted a lengthy hearing to re-visit the Preferred

Site letter based upon requests from the Neighbors. Ultimately, the Selectboard voted to take

no action. See Exhibit I to this letter.

After more than a year and a half of administrative proceedings at the PUC, including multiple

rounds of discovery and fíling of multiple rounds of testimony, exhibits, and legal briefs, and a

day-long evidentiary hearing, the matter is now pending review and recommendations from

the Hearing Officer. lmportantly, the Public Advocate, the DPS, filed expert testimony that
concludes that the Project's visibility is limited and is consistent with the Town Plan, and the

DPS recommended that the CPG be issued for the Project. See Exhibits K & L.

Conclusion

The full factual record establishes that from the outset of our engagement with the Town on

our preferred siting request for the Project, the same site plan was provided as the site plan we

filed with the PUC 45-Day Letter on July L4,202L. Also, as represented by our company, on

August 23,202I, Mr. McBride did in fact report back to the Planning Commission {see Exhibit

M), to inform the Town that the array had shifted as a result of the environmental review. See

Exhibit C. These communications prove that we have been forthcoming and truthful in our

representations to the Town.

The claims that our company provided inaccurate information are simply not true. We

respectfully ask that the Planning Commission include this letter and all attachments in the
packet for the next Planning Commission meeting. This is important in order to ensure that a

complete and accurate record of the facts, and not incomplete and therefore inaccurate

information, is being reviewed and deliberated. We also request that if there are any further

meetings of the Selectboard on this issue, allof these materials also be included in the

Selectboard packet in advance of such meeting(s).

Sincerely,

Joel Stettenheim
President and Co-Founder

nql*
Troy McBride
Chief Technology Officer and Co-Founder

15 Railroad Row, White River Junction, VT 05001 I (802) 281-3213 | info@norwichsolar.com
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APPENDIX I- CHRONOLOGY OF KEY EVENTS

The following is a chronology of key events:

o June 29,2O2L: Norwich Solar Technologies, on behalf of Norwich Upper Loveland Solar
LLC ("Applicant"), sent an email to the Town Planning Director, Rod Francis, with an attached 3-
page letter addressed to the Planning Commission and Selectboard requesting that the Town
issue a preferred site letter for the Project site - page 3 of the request letter included an image
of the June24,202LProject Site Plan (see ExhibitA);

. July 13,2O2L: The Planning Commission held a meeting and voted to approve preferred
siting, but with the understanding that the Applicant would inform the Planning Commission of
Project changes resulting from a wetlands review (see Exhibit Ml;

o July t4,2O21,: The Applicant filed the 45-Day Notice with the Public Utility Commission
('PUC") and mailed copies to Planning Commission, the Selectboard, the Regional Commission,
and adjoining landowners - the same June 24,2O2I Site Plan sent to the Town on June 29,

2O2L, was included (see Exhibit B);

. August 23, 2O21; Norwich Solar Technologies, on behalf of the Applicant, notified Mr.
Francis on behalf of the Planning Commission of the shift in the array north and east and sent
an image from the Site Plan showing same (see Exhibit C);

o August27,2O2L: Norwich Solar Technologies receives the fully executed Preferred
Siting Letter (see Exhibit E);

o August 31, 2O2L: Norwich Solar Technologies filed the full Section 248 petition filing
with the PUC, including a list of entities (including the Town Planning Commission and

Selectboard) entitled to the complete petition once the filing is deemed complete in

accordance with PUC Rule 5.107 with the same plan as sent in the August 23 email to Mr.
Francis (see Exhibit F);

o December 3,2O2L: The PUC issued a memorandum deeming the petition complete and
establishing a deadline of January 3,202L for filing public comments, notices of intervention,
motions to intervene, and requests for hearing (see Exhibit G);

o December 6,202lz Norwich mails the PUC deemed complete notíce and petition
package to the Town Planning Commission and Selectboard, the Regional Commission, and
adjoining landowners, including a letter providing ePUC links to the PUC website for
instructions on how to comment and participate in the PUC proceeding (see Exhibit H);

January 3,2O22:

15 Railroad Row, White River Junction, VT 05001 I (802) 281-3213 | info@norwichsolar.com
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The Vermont Department of Public Service, the public advocate ("DPS"),

filed comments stating and the Agency of Natural Resources ("ANR") filed
comments that it did not identify and significant concerns with the
Project;
ANR filed comments requesting that the Project certificate of public good

('CPG") contain certain conditions to protect natural resources;
The Town of Norwich did not file comments or notice its intervention in

the PUC case;

o February 23, 2022: Norwich Selectboard determines not to rescind preferred siting (see

Exhibit l) based on the as filed plan. As evidenced by statements made by Robert Gere during
the Selectboard hearíng on May 24,2023, members of the Selectboard took their review
seriously viewing the array from numerous public roads in Town;

. August 19, 2022: PUC Hearing Officer denies Adjoining Landowners' Motion to dismiss
and for Sanctions alleging the Applicant misrepresented material facts when it requested
preferred siting from the Town (see Exhibit J);

o October 13, 2022th¡ough April 6,2O23: Parties in PUC Case (PUC Case No. 2L-3587-
NMP)file discovery, prefiled testimony, and exhibits and the Hearing Officer conducts a site
visit;

o April28, 2O23: A PUC evidentiary hearing was held lasting approximately seven hours;

o May 22,2023 & June 5,2O23: Parties in the PUC case file briefs and reply briefs (see

Exhibits K & L for Applicant's and DPS briefs and reply briefs).

15 Railroad Row, White River Junction, VT 05001 | (802) 281-3213 | info@norwichsolar.com
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Exhibit A:

Exhibit B:

Exhibit C:

Exhibit D:

Exh¡bit E:

NST (attached)

Exhibit F:

Exhibit G:

Exhibit H:

Exhibit l:

Exhibit J:

Exhibit K:

Exhibit L:

Exhibit M:

GENERATING A BNIGHTER ENERGY FUTURE

coMMrssroN
The June 29 email and letter (this was filed as Petitioner Reply Brief-3)

45 Day filing

Troy's August 23,202L email (this was filed as Pet Reply Brief-2)

August 24, 2O2L email exchange

NST August 27,2021email acknowledging the Preferred Sites Letter was dropped off at

August 3L List of Entities Entitled Compliance with rule 5.L07 (attached)

72/3/21PUC Deemed Complete Notice

t2/6/21NST Letter re Pet¡t¡on Deemed Complete

2/23 I 22 Selectboard Meeting Minutes

8/19/22 HO Denial of Motion to Dismiss/Sanctions

DPS and Applicant 5122/23 Briefs

DPS and Applicant 6/5/22 Reply Briefs

Excerpts from7h3l21 PC Meeting

15 Railroad Row, White River Junction, VT 05001 | (802) 281-3213 | info@norwichsolar.com



Exhibir A
Exhibit NUt Reply Brief-3

Forwarded message
From: Troy McBride <mcbride@norwichtech.com>
Date; Tue, Jun 29, 2O2L at 4:24 PM
Subject: Preferred siting meeting request for potential solar project
To: Rod Francis <norwíchvtplanner@gmail.com>
Cc; llprh Drrrfe¡.:hcfu¡rfee@norwiclr.vt.us:",, Mlrth,r SL¡shus .l¡tu:,ku:,@rrurwichsr¡l¡r.cc¡m>, Ryan Darlow
<darlow@norwichsolar.com>, H a n na h Boudreau <boudreau@ norwichsorar.com>

Hello Rod, Herb,

Norwich Solar Technologies is assessing a site for the installation of a ground mounted community solar project off
Upper Loveland Rd under the Vermont Net Metering program. We would like to discuss this project with you and, at an
upcoming meeting, present the project to the Planning Commission and Selectboard. -T'his potential project is near the
celltower atrd tratlstrlissíotl lines ¿[ruve Upper Lovelantl Road. Thc proposed sltê ls ln the Ridgeline protection
Overlay. Our analysis shows that we would not have an impact on the Ridgeline viewshed from all public roads and
Norwich homes. We are requesting a "preferred siting" letter from Norwich Planning Commission and
Selectboard, More information on the proposed project is attached.

We have sent letters to neighbors to the proposed parcel (also attached). We did not receive much feedback çn this
potential project, however, the feedback we did receive was positive ahout the potentialsolar project and continued
land use.

I look forward to discussing with you at your convenience

Best,
Troy

2



sr/4 Troy McBride
I Norwich Solar Technologies

I cell: 802-738-8059

I emall: mcbride(Õnorwichsolar.com

I slte: norwichsolar.com

laddress: 15 Raihoad Row, WRJ, VT 05001
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June 29,202L

Norwich Planning Commission
Norwich Selectboard

Dear members of the Norwich Selectboard and planning Commission,

Norwich Solar Technologies proposes the permitting and installation of a new net metered 500
kW-AC community solar array within the Town of Norwich. The net metering array is proposed
to be located on the 34-acre parcel behind the celltower (shown conceptually on the next
pages) at2OL Upper Loveland Rd. This potential project is near the cell tower and
transmission lines above Upper Loveland Road. The proposed site is in the Ridgeline protection
Overlay. Our analysis shows that we would not have an impact on the Ridgeline viewshed from
all public roads and Norwich homes. We are currently in the early permitting phase of the
installation. The focus of the permitting is an application for a Certificate of Public Good (CpG)
from the Vermont Public Utilities Commission (PUC). The CPG establishes the process and
requirements for meeting environmental, historic, aesthetic, public safety and interconnection
requirements. Part of the application requires the designation of the site as "preferred," As
summarized in the attached "Guidance on Preferred Siting Designation," or'ìe of the preferred
categories is locations that a Town and a Regional Planning Commission have so designated. To
facilitate the most efficient and quickest review of the CPG by the PUC, Norwich Solar
Technologies is seeking a letter for preferred site designation from the Town and Regional
Planning Commission.

An example of such a letter is attached for convenience and to facilitate your review. Also
provided are additionalviewshed analysis and background information including a lettersentto
the property neighbors. lf appropriate, we would like to attend a meeting in the near future at
your convenience to present information on the site and the project, to answer any questions
and, to hopefully, confirm your agreement and memorialize your support for the preferred site
designation.

I look forward to discussions on the project and your process

Sincerely,
rl"flA*

I

Troy McBride
Norwich Solar Technologies
Cell: (802) 738-80s9
Ema i I : mcbride@norwichsolar.com
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General Location of Property and Proposed Solar Project:

The 500 kW (AC) Norwich Upper Loveland Solar array will occupy approximately two to three

acres and be a low-profile installation typical of solar electric generation installations of its type

and size. The panels will be mounted on fixed-tilt, supporting racks. The racks are designed to

support the bottom of the solar panels approximately 3 feet above existing grade to the top of

the panels at approximately 10 feet. The array will be arranged in multiple rows running generally

east-west with sufficient distance between the rows to minimize self-shading. The panels will be

acljacerrt to the existing transnrission line corridor and include somc trcc clearing to reduce

shading. Much of the parcel will remain undisturbed and open to [he public for walking and

biking. By our analysis, the solar panels would be screened from view by existing trees and

vegetation from any public roads or existing homes. Additionally, our analysis indicates the

project will not impact the natural environment and the project will be installed in compliance

with all local and state regulations.

ZÑ
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Draft Site Plan for proposed solar project



Exhibit B

NOFTWTcHTECHNOLC'6IEg
L5 Railroad Row, Suite LOl"

White River Junction, W 05001

802.281.3213

July 14,202L

To Those Persons Whose Names Appear on the 45 Day Notice List Attached Hereto

Re: Advanced Notice for Noruvich Upper Loveland Solar [l-C Solar project
Vermont Statutes Title 30 Section 80lO/248 Permit Process

lntroductio n

Pursuant to the Public Utility Commission ("PUC" or "Commission") Rule 5.100, Norwich Upper Loveland
Solar LLC ("Applicant") is pleased to provide the following advance notice and information of plans fora 500
kW group net-metering, ground mount solar electric system to he sitpd on 201 llpper Loveland Rcl, Norwich,
Vermont property (the "Project"). The property is a woc¡ded 40+ acre parcel currently hosting a

telecommunications tower, and the Project site is adjacent to the portion of the parcel hosting the cell tower.
Lat:43.724132"N Long: -72.29L876"W. Filing of an Application with the PUC pursuant to 30 V.5.4. 55 248 &
80L0 for a Certificate of Public Good ("CPG") is anticipated to be on or after August 28,2021.

This letter describes the Project, the expected Application filing date, and your rights to participate in review
of the Project. Under Sections 80L0 and 248, and PUC Rule 5.L07(B), the parties listed on the attached 45
Day Notice List(Attachment A'lare entitled to receive notice by mail sent at least 45 days in advance of the
Application filing. Norwich SolarTechnologies is managing the Project. Please feelfree to reach rle using rrry
contact information provided atthe end of this letter if you are interested in learning more about the Project,
have comments orsuggestíons forthe proposal or learning more about Norwich SolarTechnologies.

Proiect Benefits

The Project creates a number of benefits with local and statewide significance. For example, the Project
supports numerous clean energy economy jobs from design and development phases through installation
and operation. The Project will annually contribute to the State Education Fund through a production tax
and to the town through a localtax.

lmportantly, the Project is an in-state new renewable energy generation resource that will help reduce our
dependence on out of state electricity sources, a significant portion of which is nuclear power, and instead
fuel local customers and Vermont's economy with clean power from local resources and strengthen the
growth of our resilient local electrical system.

Proiect Description

The preliminary plan identifies the location of the atay (43.724132'N, -72.291,876"W), its primary
components and access, This 500 kW (AC) ground mount array is typical of solar electric generation

1"
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installations of its type and size, comprising photovoltaic modules ("solar panels") on fixed-tilt, support¡ng

racks. The racks are designed to support the bottom of the solar panels approximately 3 feet above grade to
the top of the panels at approximately 10 feet. The array will be arranged in multiple rows running generally

east-west with sufficient distance between the rows to minimize self-shading. The solar array mây be fenced

or, if notfenced, will be otherwise electrically secure.

The solar panels will be connected electrically with string inverters mounted dlscretely behind the panels.

The power will then travel underground between the rows to an AC disconnect, and then interconnect to
Green Mountain Power Corporation's ("GMP") distribution circuit nearby via a GMP line extension at new

GMP pole-mounted transformers near the array. These transformers are typical of what GMP uses

throughout their distribution system.

The parcel is subject to Act 250 land Use permit # 3W0917. Throughout the life of the Project, the site will
remain with ground cover maintained by periodic mowing or brush cutting and monitored remotely.

Materials and equipment will be transported to the site during installation bystandard-size delivery vehicles

over state and localroads. Traffic will be limited in duration, and typical of small construet¡on jobs.

Potential Aesthetic lmnacts

fhe property is a wooded 40+ acre pärcel currently hostlng a telecommunications lower perrrrittecl for t2
cellular panel antennas and a lS0-foot-wide transmission line coridor along the northwest length of the
property boundary. The solar array footprint is approximately 2.7 acres with 9.61 acres to be disturbed

and/or cleared for installation and shade management, The site will be maintained with vegetative ground
cover. The solar array will be a low-profile installation and will appear líke other fix-tilt, ground mounted
renewable energy solar arrays commonplace in Vermont. The site is screened from public views along Upper
Loveland Rd by the existing and to be remaining forest vegetation surrounding the array. Upper Loveland

Road is over 100 ft lower in elevation than the lowest elevation of the solar array and the array is sited to be

setback 535t feet from the road, The low proflle of the array, the topographic separation and natural
vegetative screening will filter visibility from nearby public traveled ways. For these reasons, no landscape

screening is currently proposed. A fullaesthetic review will be included with the Application.

Potentia I E¡Viro nF-e"nt_a I I mpa cts

The Applicant's preliminary analysis shows the array is not expected to have an undue adverse impact on

the natural environment. A natural resource assessment addressing all relevant nearby natural resources as

described by 30 V.5.4. S 248(b){5) and (bX8) will be included with the Application.

Your Abilitv to Comment on the Proiect

Pursuant to 30 V.S.A 5 248, you are entitled to make recommendations to the PUC and to us, at least 7 days

prior to the expiration of this 45-day notice period. We anticipate filing the Section 248l8OtO Application on

or after August 28, 202!. Members of the public may participate in proceedings before the Vermont Public

Utility Commission by submitting public comments or by intervening as a formal party to a case. Public

comments must be submitted within 30 days of the Commission's determination that the Application is

administratively complete. ln addítion, the Norwich Selectboard and Planning Commission will have the right
to appear as a party in any proceedíngs held.

2



Foradditional information regarding this process, including your rightto participate inthe pUC's proceeding,
please refer to the following Commission documents and links (https://puc.vermont.eov/public-
participation):

Pursuant to Sections 8010 and 248 and Commission rule 5.107, alladjoining landowners and host landowner
will receive notice of the Application filing following the Commission's determination that the Application is

complete, and will also be able to access the filing at the PUC's electronic filing system
(https://epuc.vermo nt. gov/).

Norwich Solar Technologies is a research, development, and EPC (engineering, procurement and
construction) company servicing localschools, municipalities, businesses and non-profits. We have extensive
experience incorporating solar into our working Vermont landscape with Vermont business owners,
municipalities, farmers, non-profits alike, interested in benefiting from solarand contributing to Vermont's
clean energy economy with renewable energy projects. Again, we welcome the opportunity to further share
information about this Project and Norwich Solar Technologies, and to learn of any comments you may have.
Please feel free to contact me at 802-359-74L6 or my email at staskus@norwichsolar.com.

We appreciate your participation in this process.

Sincerely,

ÆÉ:F>*-
Martha Staskus

Project Manager

Appendíces: Attachment A - 45 Day Notice List

Attachment B - Preliminary Site Plan
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Attachment A

45 Day Advance Notice Service list

Viq Certified Mail: Return Receipt Reauested

Norwich Selectboard

300 Main Street
Norwich, W 05055

Norwich Planning Commission
300 Main Street
Norwlch, W 05055

Two Rivers Ottauquechee Regional Planning

128 Kine Farm Road

Woodstock, W 05091

38 Acres LLC

lnhn lpwis
346 Palm St

Hollywood, F1,33019
(Landowner)

Adioinina Landowners to the site:

Hugh and Cheryl Rostad

74 Four Wheel Dr

Norwich, W 05055

James and Sarah Cook
81 Upper Loveland

Norwich, W 05055

Terry Melendy
95 Upper Loveland
Norwich, W 05055

Lee and Janice Winslow
80 Wiley Hill

Norwich, W 05055

Gursharan Kaur

PO Box 1231

Norwich, W 05055

Joy Kenseth

133 Upper Loveland Rd

Norwich, W 05055

Samin Kim and Jayoung Joo

147 Upper Loveland Rd

Norwich, W 05055

Daniel Goulet and Jennifer Goulet
L85 Upper Loveland Rd

Norwich, VT 05055

Aaron and Noelle Lamperti et al

557 New Boston Rd

Norwich, VT 05055

John and Claudia Lamperti

244 Upper Loveland Rd

Norwich, W 05055

Via Commission Electronic Filing Svstem

Vermont Public Utility Commission

Vermont Department of Public Service

Vermont Agency of Natural Resources

Vermont Natural Resources Board

Vermont Division for Historic Preservation

W Agency of Agriculture Food and Markets

Green Mountain Power
8294423_2:ffiO01 -00 178
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Exhibir C
Exhibit NUt Reply Brief-2

From: Troy McBride <mcbride@norwichtech.com>
Date: Mon, Aug 23, 2021-, 5:50 PM

Subject: Norwich Upper Loveland
To: Rod Francis <RFrancis@norwich.vt.us>

Cc; Martha Staskus <staskus@norwichsolar.com>, Ryan Darlow <darlow@norwichsolar.com>

Hi Rod,

We have the environmental review on Norwich Upper Loveland and are attaching it here for your and the planning
Commission's reference. As we discussed, there is one area that is wet and was determined to be a likely vernal pool.
We will observe a 100 foot buffer from that area. There is also a small stream in the north portion of the parcel, we will
observe a 50 foot buffer from that area.

The two features don't change our proposed solar project much -- there is a small amount of squishing -- one feature is

to the north and one to the south.

We will provide more information in the fullfiling. We don't see any impact on the visual analysis -- but are confirming
the visual analysis as part of the full application. You should see the full application in the next week or so.



Above is the environmental map from Arrowood Environmental and below is a sketch showing the proposed "squishing"

of the solar array (black) vs presented at the Planning Commission (blue).
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rolnt of lnterconnection

rUñd

Please send any questions or concerns our way,

Best,

Troy

sr/r

ZÑ
ïroy McBride
I Norwich Solar Technologies

I cell: 802-738-8059

I email: mcbride@norwichsolar.com

I site: nonvichsolar.com

I address: 15 Railroad Row, WRJ, VT 05001
N();lWtCHg()Lâ,ñl
TECHNOLC'GIË6

BEE@@@
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Exhibit D

Forwarded message

From: Rod Francis <norwichvtplanner@gmail.com>
Date:Tue, Aug24,2021,at 1:07 PM

Subject: Re: Letter for Upper Loveland
To: Troy McBride <mcbride@ norwichtech,com>, Rod Fra ncis <RFrancis@ norwich.vt. us>

Cc: Ma rtha Staskus <staskus@norwichsolar.com>

HiTroy,
Yes. The letter is circulating for signatures

One quick question. The version of the letter you provided includes a

space for TRORC to sign. Have you sent then an identical letter? Do you

need us to coordinate with them for obtaining signatures?

Thanks,

Rod

On 8/2a/2021,9:OO AM, Troy McBride wrote
> Hi Rod,

1



> Could i pick up the preferred siting letter at the town office at your
> convenience? This week would be great as we are filing before the
> change in rates coming next week.

> Thank you,
> Troy

Rod Francis

Director, Planning & Zoning
Town of Norwich, VT

1



Exhibit E

Forwarded message

From : Rod Francis <RFrancis@norwich,vt,us>
Date: Fri, Aug27,2O2IaI71.:47 AM
Subject: RE: FW: FW: Norwich Upper Loveland
To: Troy McBride <mcbride@norwichtech.com>

HiTroy,
I think it was just a quick confirmation note

We are all set,

Thanks,
Rod

Planning & Zoning
Town of Norwich, VT

1

Original message



From: Troy McBride <mcbride@norwichtech.com>
Datei 8127 /2L 08:43 (cMT-05:00)
To: Rod Francis <RFrancis@norwich.vt.us>

Subject: Re: FW: FW: Norwich Upper Loveland

Hi Rod,

I don't see any text on this forward? Was there information on this email that maybe got tru ncated?

l- roebrd@rÈB.R¡d

I 
^l 

dtudlMúlrl'il
Troy McBride
I Noruich Solar Technologies

I cell: 802-738-8959

I email; mcbride@norwichsolar.com

I site: norwichsolqr.com

laddress: 15 Railroad Row, WRJ, VT 05001

EEEEEE

On Thu, Aug 26, 2O21at 6:1-0 PM Rod Francis <RFrancis@norwich.vt.us> wrote

Planning & Zoning

Town of Norwich, VT

2



Exhibit F

LIST OF ADJOINING LANDO\ryNERS AND
STATEMENT OF COMPLIANCE WITH COMMTSSTON RULE s.107(E)

On behalf of Norwich Upper Loveland Solar LLC (the "Applicant"),I certify that the

following are entitled to receive a copy of the petition filing in this matter under Rule 5.107(E),

and that the Applicant will mail a complete copy of the Application materials within two

business days of the Commission deeming complete:

Petition of Norwich Upper Loveland Solar LLC )
for a certificate of public good pursuant to 30 )
V.S.A. $$ 248 and 8010, authorizing installation )
and operation of a 500 kW (AC) photovoltaic )
group net-metering system in Norwich, Vermont )

Norwich Selectboard
300 Main Street
Norwich, VT 05055

Norwich Planning Commission
300 Main Street
Norwich, VT 05055

Two Rivers Ottauquechee Regional
Planning
128 King Farm Road
'Woodstock, VT 05091

38 Acres LLC
John Lewis
346 Palm St
Hollywood, FL,33019

Hugh and Cheryl Rostad
74 Four Wheel Dr
Norwich, VT 05055

James and Sarah Cook
81 Upper Loveland
Norwich, VT 05055

STATE OF VERMONT
PUBLIC UTILITY COMMISSION

2t- -NMP

Terry Melendy
95 Upper Loveland
Norwich, VT 05055

Lee and Janice Winslow
80 Wiley Hill
Nor-wich, VT 05055

Gursharan Kaur
PO Box 1231

Norwich, VT 05055

Jay Kenseth
133 Upper Loveland Rd
Norwich, VT 05055

Samin Kim and Jayoung Joo
147 Upper Loveland Rd
Norwich, VT 05055

Daniel Goulet and Jennifer Goulet
185 Upper Loveland Rd
Notwich, VT 05055

Aaron and Noelle Lampertie et al
557 New Boston Rd
Norwich, VT 05055



Dated at'Waterbury, Vermont this 30th day of August,202l

John and Claudia Lamperti
224Upper Loveland Rd
Norwich, VT 05055

NORÏVICH UPPER LOVELAND SOLAR LLC

BY: MaffffJStaskus
Chief Developmerrt Offi cer
Norwich Solar Technologies
15 Railroad Row, Suite 101

White River Junction, VT 05001
staskus@norwichsolar. com

8324221 I :12602-000"1 5



112 State Street
4th Floor

Montpelier, VT 05 620-27 01

TEL:802-828-2358

Exhibit G
T1'Y/ TDD (VT: 800-253-0191 )

FAX: 802-B2B-3351

E-mail: puc.clerk@vermont. gov
Internet: http: / / puc.vennont. gov

State of Vermont
Public Utility Cornmission

To:

From

Re:

Date:

MEMORANDUM

Norwich Uppel Loveland Solar LLC

Rowan Cornell-Brown, Revie,""t ft ¿þ
21-3587-NMP - Notice of Complete Petition

December 3,2021

On August 31,202L, the Vermont Public Utility Commission ("Commission") receivecl
your petition to constmct a 500 kW solar electric generation facility in Norwich, Vermont. The
Commission receivecl supplernental filings on Septemb et' 22, 2021" and Decemkter 2,2021 "

Commission staff have determined that your petition is administratively complete as of
I)ecember 2,2021. Your case number is 2I-3587-NMP.

The period for filing public comments, notices of intervention, motions to intervene, and

requests for hearing will end on January 3,2022.

You must provide a copy of your petition and notice of your petition pursuant to
PUC Rule 5.107(E) to all entities and persons entitled to receive such copies ancl notice
within 2 business days of this mernorandum.

You must provide the case number when you provide copies and notice of the petition, as

well as information on how members of the public may parlicipate in this case. Notice rnust
inclucle the following links to the Commission's website:

o For information on the Commission:
vermont.

For information on public participation througi-r public comment or interventiono

a

vermont.
proceedin gs-public-uti lit)¡-commission

o http ://puc.vermont. gov/document/net-metering-procedures, and

For access to all documents in this case, using the above case number:
http : I I epuq vermont. qov.

o b

Please understand that acceptance of your petition does not constitute a determination on
the merits of the petition. You may be r"equired to provide additional inforrnation at a future date

if necessary.

.lr-s..VERM6IVI



PUC Case No. 21-3587-NMP - SERVICE LIST

Parties:

*Greg Boulbol, General Counsel
Vermont Natural Resources Board
nrb. comments @vermont. gov

*John Zaikowski, Acting General Counsel
Vermont Agency of Natural Resources
anr. notice@vermont. gov

Kimberly K. Hayden, Esq
Paul Frank + Collins PC
One Church Street 05402
P.O. Box 1307
Burlington, VT 05401
khayden@pfclaw.com

*James Porter, Director of Public Advocacy
Vermont Department of Public Service
DPS-PA@vermont.gov

(for Vermont Natural Resources Board)

(for Vermont Agency of Natural Resources)

(for Norwich Upper Loveland Solar LLC)

(for Vermont Department of Public Service)



Exhibit H

fn nl PAUL FRANK
LK + COLLINS

BOzó58?5il

BO?,.ó5B OO42

KIMBERLY K. HAYDEN
khayden @pfclaw.com

December 6,2021

To Those Persons Whose Names Appear
on the Service List Attached Hereto

Re: Case No. 21-3587-NMP - Notice of Complete Petition for Fetition of Norwich Upper
Loveland Solar LLC

Norwich Upper Loveland Solar LLC (the "Applicant") is sending tliis letter to notify you that on

August 31,2021, the Applicant filed an applicatiorr with the Vermont Public Utility Comrnission
("Commission") requesting approval of a 500 kW (AC) photovoltaic group net-metering system
in Norwich, Vermont (the "Project"), which has been assigned Case No. 2l-3587-NMP.

ün December 2,2ü2 [, the Commission commenced the 3O-day perlod lbr 11ling pLrblic
cornments, notices of intervention, motions to intervene, and requests lor hearirrg. In accordance
with Commission Rule 5.107(E), the Applicant is provicling you with this notice and a complete
copy of the application materials. The period for filing pLrblic comrnents, notices of intervention,
motions to intervene, and requests for hearing will end on January 3,2022.

For inforrnation on the Comrnission, please refer to: http://puc.vermont.gov/documenlcitizen-
guide-public-utility-commission

For infbrmation on public participation through public comment or intervention, please ret'er to
c-

utility-commission and http://puc.vermont.gov/document/net-metering-procedures.

For access to alldocuments in this case, usirrg the above case number, please see

http ://epuc.vermont. gov.

Cordially yours,

PAUI, FRANK + COLLINS P.C

{4ræ
Kirnberly K. Hayden

KI(H:

Enclosures



5.107(E) Service List

Norwich Selectboard
300 Main Street
Norwich, VT 05055

Norwich Planning Commission
300 Main Street
Norwich, VT 05055

Two Rivers Ottauquechee Regional
Planning
128 King Farm Road
Woodstock, VT 05091

38 z\cres LLC
John Lewis
346 Palm St

Hollywood, FL,33019

Hugh and Cher:yl Rostacl

74 Four Wheel Dr
Norwioh, VT 05055

James and Sarah Cook
81 Upper Loveland
Norwich, V'l'05055

Terry Melendy
95 Upper Loveland
Norwich, VT 05055

Lee and Janice Winslow
80 Wiley Hill
Norwich. VT 05055

Gursharan Kaur
PO Box 1231

Norwich, VT 05055

Jay Kenseth
133 Upper Loveland Rd
Norwich, VT 05055

Samin Kim and Jayoung Joo
147 Upper Loveland Rd
Norwich, VT 05055

Daniel Goulet and Jennifer Goulet
185 Upper Loveland Rd
Norwich, VT 05055

Aaron and Noelle Lampertie et al
.557 New Roston Rd
Norwich, VT 05055

John and Claudia Lamperti
224 Upper Loveland Rd
Norwich, VT 05055



Exhibit I
Exhibit NUL MS-I3

DRAFT Minutes of the Selectboard Meetinq of
Wednesdav. Febnra 23.2022. at 6:30 om

This meeting was conducted via teleconference using ZOOM according to Open Meeting Law
requirements. Members present: Roger Arnold, Chair; Mary Layton, Vice Chair; Claudette Brochu;
Marcia Calloway; Robert Gere; Rod Francis, lnterim Town Manager; Miranda Bergmeier, Assistant to
the Town Manager.

Also participating: Bonnie Batchelder, Cheryl Lindberg, Rita Seto, Chris Kaufman, JaciAllen, Mary
Albert, Joy Kenseth, Charlotte Metcalf, Harrison Whitecloud, Chris Rimmer, Brooke Dingledine, Doug
wilberding, Jack cushman, Aaron Lamperti, will smith, Neil Fulton, pam smith.

1. Approval of Agenda. Layton moved (2nd Gere) to approve the agenda. Motion approved
unanimously.

2. Public Comment. No public comment was offered

3. Consent Agenda. Layton moved (2nd Gere) to approve the consent agenda. Motion
approved unanimously.

4. Presentation of Audit Report. Bonnie Batchelder, the Town's contracted auditor, appeared to
answer questions about the audit she prepared for the Town. tsatchelder said that overall, the town is
in a very strong financial position. Batchelder said the last couple of years have been very
challenging for the Finance Office, in particular. Batchelder said her strongest recommendation is to
make sure the Finance Office has the personnel and training they need. She also recommended that
the pending taxpayer refunds need to be cleared up. gatctrãlOeisaid that having strong financial
controls is important, as well. Cheryl Lindberg said that the town doesn't have a sweep account;
instead, we have collateralized up to $12 million. Lindberg asked about wages expenses and about
the unassigned fund balance. Batchelder said the town does not have an unreasonable amount of
unassigned funds,

5. Warrant & Recording Fee Waiver for Woody Adams Conservation Forest & Easement. Arnold
moved (2nd Layton) to approve a warrant in the amount of $1 31 ,180.1 7; with $130,000 coming from
the Conservation Designated Fund and the remainder from the general fund for the Town's
contribution to the purchase of the Woody Adams Conservation Forest. Motion approved
unanimously. Arnold moved (2nd Gere) to waive the recording fees for the Woody Adams
transaction. Motion approved (4-yes; Calloway-no).

6. Tigertown Culverts Construction lnspection Services & Contractor Bid and VT132 Contractor
Bid Approvals. Rita Seto from TRORC gave background information on the Tigertown culvert project
and Rte. 132 project. Seto summarized the process and proposals. Chris Kaufman, DPW Director,
offered further details about the projects. Layton moved (2nd Brochu) to authorize the Town Manager
to sign the DuBois and King contract to conduct Contract lnspection Services for $79,204. Motion
approved unanimously. Layton moved (2nd Gere)to authorize the Town Manager sign the Notice
of Award to Kirk Fenoff & Son Excavating, LLC forconstruction services for $414,176.10. Motion
approved unanimously. Layton moved (2nd Brochu) to authorize the Town Manager sign the Notice
of Award to Kirk Fenoff & Son Excavating, LLC for construction services $216,583.74. Motion
approved unanimously.
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7. Review of Preferred Siting for Solar Projects in Nonn¡ich. Arnold introduced the topic and

summarized the issues at hand. Francis then shared his screen to present a series of slides

explaining the town's preferred site policy and review process. JaciAllen said the vast majority of the

land in town is zoned as rural residential. Brochu said the presentations on the Loveland Project

before the Planning Commission and Selectboard were very clear about the fact that there will be no

undue visual impact of this project. Mary Albert said she found the process of reviewing this project

to be very clear and thorough. Joy Kenseth said she is an abutter to the project; she had questions

about the site and is very concerned about the possible impact to her property. Charlotte Metcalf

expressed concern about cutting down trees. Chris Rimmer, a member of the Conservation

Commission, recommended a thorough study of the ecological impact of solar installations such as

the Loveland project. Harrison Whitecloud agreed that it is very important to move forward with solar

power. Brooke Dingledine, an attorney from Barre, said she is very concerned about the town's

process of review. Calloway proposed a motion for the SB to set a future agenda item to more fully

discuss the issue of solar siting. No one seconded the motion and it therefore failed. Francis said

this project is before the Vermont Public Utilities Commission (PUC) and people can access the PUC

website to gather information and become involved. Francis said he can help people access the PUC

website if they need help.

8. Presentation from Article 36 Task Force. Rob Gere, as SB liaison to the Article 36 Task Force

(TF), introdr¡ced the topic and thankecl the TF f,or their work, Jack Cushman talked about the

necessity of rapidly reducing the use of greenhouse gas usage. Aaron Lamperti shared his screen

and summarized some of the data gathered by the TF. Also, the TF came up with 6

recommendations, listed in the TF's report, which is included in the SB meeting packet. SB members

discussed the report and possible actions to address energy usage issues. Will Smith suggested the

SB rcach out to other towns that have successfully eliminated fossil fuel use. Neil Fulton talked aboLtt

some options for electric vehicles for the town. Pam Smith said that, since Article 36 was passed, the

town has purchased fossil fuel vehicles. She also suggested the town will need to own more solar to

produce the electricity we'll need when we switch to using more electricity. SB members thanked the

TF for their work.

L Rule Requiring Wearing Masks in lndoor Public Spaces. Layton said the case rate hasn't

come down quite enough yet to suspend the mask rule. Layton moved (2nd Brochu) to extend the

Rule Requiring Wearing Face Coverrings lndoors in Public Spaces for an additional 30 ciays through

March 25,2022. Motion approved (4-yes; Calloway- abstain).

',l0. Future Agenda ltems. SB members discussed a variety of possible future agenda items,

including:
ARPA
Childcare issues
Article 36 Task Force
Dog Policies
Working collaboratively with the Town Mgr. to move fon¡rard

limeline for agenda setting with town staff
Discussions about how staff can support the SB
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Relationships with town's committees, the SB, and town staff
Digitization and website improvement
Land Management Council discussion
Tracy Hall phone system

SB members agreed to hold lhe 2022 reorganization meeting the day after Town Meeting; ltlarch Z,
2022 at 5:30 pm via Zoom.

11. Adjourn. Brochu moved (2nd Layton) to adjourn. Motion approved unanimously

Meeting adjourned at 10:15 pm.

By Miranda Bergmeier

Approved by the Selectboard on ,2022

Roger Arnold, Selectboard Chair

Next Meeting - March 2,2022 - Meetin g at 6:30

PLEASE NOTE: CATV POSTS RECORDINGS OF ALL REGULAR MEETINGS OF THE NoRWICH SELECTBoARD
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Exhibit J

STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Case No. 2l-3587-NMP

Petition of Norwich Upper Loveland Solar,
LLC. for a certificate of public good, pursuant
to 30 V.S.A. $$ 248 and 8010, authorizing the
installation and operation of a 500 kV/ (AC)
group net-metering solar electric generation

in Norwi Vermont

Order entered: Ogl 1912022

ORnrR Rr: MorIoN to Dtstvuss. RreuBst roR SaxcrroNs. aNo MottoN to Strurr.
AND NOTICø oT.S CoNTBRTNcB

This case involves an application filed with the Vermont Public Utility Commission

("Commission") by Norwich Upper Loveland Solar, LLC ("Applicant") for a certificate of
public good ("CPG") to construct and operate a 500 kW solar electric generation project in

Norwich, Vermont (the proposed "Project"). In this order, I deny the motion to dismiss and the

motion for sanctions filed on June 1,2022, by Dan and Jenn Goulet, Samin Kim and Jayoung

Joo, Stephen Gorman, John and Heather Benson, Laurence and Shelley Ufford, and Joy Kenseth

(the "lntervenor Landowners"), as well as the motion to strike included in the Intervenor

Landowners' reply brief. I also provide notice to the parties that the scheduling contèrence in

this case will be held on September 1,2022, at2:00 p.m.

I. PRocpnurulHrsrony

On June 1,2022, Attorney L. Brooke Dingledine filed a limited notice of appearance on

behalf of the Intervenor Landowners for the purpose of filing and arguing a concurrently filed

motion seeking to dismiss the application and requesting sanctions.

On June 3,2022, the Applicant fìled a response to Intervenor Landowners'motion to

dismiss and request for sanctions. The Applicant opposes the motion and request for sanctions.

On June 15,2022, the Vermont Department of Public Service ("Department") filecla

response to the Intervenor Landowners' motion to dismiss. The Department recommends

denying the motion to dismiss and argues that the dismissal of the application is not warranted

without additional factual development.
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On June 20,2022,the Intervenor Landowners filed a reply to the Applicant's June 3,

2022, response to Intervenor Landowners' motion to dismiss and request for sanctions.

U. DrscussroN

A. Motion to Dismiss

'l'he lnteruenor Landowners argue that the Commission should dismiss the Applicant's

petition because the Applicant misrepresented material facts regarding the Project footprint when

the Applicant obtained the joint letter of support that it relies on for prefer"red site status

("Preferred Site Letter").1 According to the Intervenor Landowners, the Applicant

misrepresented the location and visibility of its proposed project by presenting a different site

plan for the Project to the adjoining landowners, the municipal selectboard and planning

commission, the regional planning commission, and the Commission.

'l'he Applicant responcls that no information was knowingiy withheid or misstateci to

intentionally mislead any reuipierrt uf the Projer:t plaus. The Applicaut states that the coursc of

project development and review leading up to the tiling of'the Project application on August 31,

2027, was "entirely consistent with the iterative process for development and review" of solar

projects, and that the site plan changes were made to avoid adverse impacts to a vernal pool

complex based on the recommendations of the Vermont Agency of Natural Resources and the

Applicant's environmental consultant.2 The Applicant explains that it sent a copy of the

application materials ultimately deemed cornplete by the Comtnissiori in this case to the

adjoining landowners, the Town of Norwich, and the regional planning commission. The

Applicant also notes that the Town of Norwich was later asked to revisit and rescind its support

for the Project based on the changes to the site plan described in the Intervenor Landowners'

motion, but the selectboard voted not to revisit the Preferred Site Letter.

The Interyenor Landowners' motion to dismiss is based on Commission Rule

5.107@X4). Commission Rule 5.107(BX4) states that:

If, within 180 days of the date of the advance submission, the applicant has not filed
a complete application for the project that fully complies with the filing

I Pursuant to Commission Rules 5.103 and 5,104, a solar net-metering system greater than 150 kW may only be

constructed on a preferred site.
2 Petitioner's Response to Landowners' Motion to lJismiss and Motion for Sanctions, filed 616122, at l-2.
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requirements of this Rule, the submission will be treated as withdrawn without
further action required by the Commission.

The advance submission for the Project was filed on July 14,2021, and the Commission

determined that the application was administratively complete on Decemb er 3,2021, which is a

period of 142 days and less than the 180-day period set by Commission Rule 5.107(BX4).

Commission Rule 5.107(D) explains that "[a] determination that an application is

administratively complete enough to process is not a legal determination regarding the

sufficiency of the information included on the application."3

Although the Intervenor Landowners challenge its validity, the Preferred Site Letter is

sufficient to satisfy the Commission's completeness review requirements. It is signed by

members of the Selectboard and Planning Commission for the Town of Norwich, as well as a

representative of the Two Rivers-Ottauquechee Regional Commission. Any further validity

challenge requires an evaluation of evidence, which is beyond the scope of a completeness

review. The Intervenor Landowners have not shown that the Commission's determination that

the application was administratively complete enough to process was incorect.a Because the

period between the date of the advance submission and the Commission's determination that the

application filed was administratively complete was less than 180 days, the requirements for

dismissal specified in Commission Rule 5,107(BX4) are not met, and thc Intcrucnor

Landowners' motion to dismiss is denied.

B. Request for Sanctions

Intervenor Landowners also argue that the Commission should impose sanctions on the

Applicant because the Project's Preferred Site Letter was acquired through false and misleading

information.

In light of my conclusion above, I also conclude that sanctions are not warranted. The

Intervenor Landowners are correct that the "presentation of false or misleading information and

the failure to apprise the Commission of material information in a timely manner are

3 Commission Rule 5.107(E)
a SeeExh. NUL MS-5.
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sanctionable offenses under 30 V.S.A. $ 30."s However, the evidentiary record in this case has

not been developed, and any conclusion regarding the facts surrounding the Applicant's joint

letter ol'support would be preniature. Design details frequently changc ovcr the course of the

devclopmcnt proccss for a varicty of volid reosons, such as to minimize natural resource impacts

as the Applicant represents here.6 If the Intervenor Landowners wish to continue to challenge

the validity of the Preferred Site Letter, they may do so through discovery and at the evidentiary

hearing. The Intervenor Landowners' request for sanctions on the Applicant is denied.

C. Motion to Strike

The Intervenor Landorvners also move in their reply to strike the Applicant's opposition

mcmorandum as an ad hominet¡t attack on their attorney for attributing arguments in the motion

to dismiss as advanced by Attorney Dingledine. While Intervenor Landowners are correct that

the motion and argumenLs shoultl be cretlitetl tu the Lrtel'venol Laudowuers, ri,rt tl"reir counscl,

this did not affect my review of the briefing, and no refiling of the document is necessary. In

future filings and proceedings. I ask that all parties and representatives remain focused on the

facts and evidence and avoid unnecessarily inflammatory statements or arguments.

III. Norrcr or ScurpuLINç CoNTnRENcB

I will hold a scheduling conference in this case on Thursday, September 1,2022, at

2:00 p.m. The scheduling conference will be held online via GoToMeeting videocont'erence.7

Participants and members of the public may access the scheduling conference online at

https://rneet.goto.com/ 566591581, or call in by telephone using the following information:

phone number:+1 (646) 749-3129; access code: 566-591-581. Participants may wish to

download the GoToMeeting software application in advance of the hearing at

https://meet.goto.com/install. Guidance on how to join the meeting and system requirements

may be found at https://www.gotoüreeting.coili/onliire-ineeting-support.

5 Intervenor Landowner Br. aI33-34 (quoting Investigation Pursuant to 30 V.S.A. S$ i0 e 209 into Alleged
Violatìon of Newbury GLC Solar, LLC's Certificate of Pub. Good Issued in Case #17-4721-NMP, Case No. 19-

0734-lNV, Order of 8/1/19 at 5).
6 Applicant Response at 2.
7 Pursuant to 30 V.S.A. gg 20 and 21,the Applicant will be responsible for court reporter costs incurred by the

Commission as a result of this hearing. Invoices for these oosts will be ¡nailcd to the attorney of t'ecold or the

Applicant's official representative.
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I ask that the parties discuss and submit a joint proposed schedule, if possible, or submit

separate proposals by Tuesday, August 30,2022.

So OnonRrp.

Dated at Montpelier, Vermont, this 19th dav of Auo 2022

Op¡'tcp oF THE Cr-eRr

Filed: August 19,2022

Attest: /'ii , ,, ,7-./*¡ "L ;

Depufy Clerk of the Commission

NoticetoReaders: Thisdecisionissubjecttorevisionoftechnicalerrors. Readersarerequestedtonotífu
the Clerk of the Commission (by e-mail, telephone, or in writing) of any apparent errors, in order that any necessary
corrections may be made, (E-mail address: puc.clerkGù,vermont.gov)

{ ,l,r-- !-r. ,
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Exhibit K

Petition of Norwich Upper Loveland Solar LLC )
for a cerlificate of public good pursuant to 30 )
V.S.A. $$ 248 and 8010, authorizing installation )
and operation of a 500 kW (AC) photovoltaic )
group net-metering system in Norwich, Vermont )

STATE OF VERMONT
PUBLIC UTILITY COMMISSION

21- -NMP

Order entered: I 12023

PETTTIONER ,S PROPOSED F'INDINGS & ORDN,R GRA G NET-METERING
CERTIFICATE OF PUBLIC GOOD

I. INTRODUCTION

This case involves an application filed by Norwich Upper Loveland Solar LLC

("Petitioner" or the "Applicant") with the Vermont Public Utility Commission ("Commission" or

"PUC") for a certificate of public good ("CPG"), pursuant to 30 V.S.A. $$ 24S and 8010, to install

and operate a 500 kW solar net-metering system at 201 Upper Loveland Road in Norwich,

Vermont (the proposed "Project").

II. PROCEDURAL HISTORY

On August 31,2021, the Applicant filed an application for a CPG for the Project with the

Commission. The application was srrpplemented on Septemher 2,2,,?.Q?.1,

On December 3,2027, Commission deemed the application complete.

On January 3, 2022, the Vermont Department of Public Service (the "Department" or

"DPS") filed comments. The Department stated that it did not identify any significant concems

with the Project under the $ 248(b) criteria within its review.

On January 3,2022, the Vermont Agency of Natural Resources (the "Agency" or "ANR")

filed comments regarding streams, wetlands, necessary wildlife habitat, and vernal pools. With

respect to steams, ANR commented in relevant paft:

The Exhibit NUL MS-2 Site Plan indicates a stream within a wetland nofth
of the Project. Another stream segment is indicated at the entry of the
Project access road. The application proposes to use an existing road as the
Project access route. The Agency has no concerns if, over the life of the
Project, no Project activities would be conducted outside the existing road
footprint. Under Criterion 1E, the Agency reviews projects for conformance
with the Agency's Guidance for Agency Act 250 and Section 248
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Comments Regarding Riparian Buffers ("Guidance"). In accordance with
the Guidance, the stream riparian zone at this site is measured 5O-feet from
top-of-bank or, where the wetland is contiguous to the stream, from the
upland eclge of the delineated wetlancl, ancl continr¡es to the water's edge.
To prevent accidental encroachment, the Agency requires construction
flagging to be installed outside the riparian zone boundaries where the
Project limits are proximate. ...

The CPG conditions below are required to ensure compliance with Criteria
1E:

The CPG Holder shall maintain undisturbed, naturally vegetated riparian
zones except .for activities within the existing footprint of the access road
depicted on Exhibit NUL MS-2 Site Plan. The riparian zone shall be
measured inland, perpendicular to and horizontally S)-feet from the
streams top-o.f-bank or, where a wetland is contiguous to the stream, -from
thc upland cdgc of the dclinoatad vletland, ond extend,s to the v,oter',s edge
at base flow conditions. The term "undisturbed" means no activities that
may cause or contribute to ground or vegetation disturbance, or soil
compaction, including but not limited to construction; earth-moving
activities; storage of materials; tree trimming or canopy removal; tree,
shrub or groundcover removal; plowing or disposal of snow; grazing and
mowing.

I|/hcrc thc Projcct is t+,ithin 100 þct o.f any riparian zonc boundary, prior
to site preparation and construction, maintenance involving earth
disturbance, and decommissioning, the CPG Holder shall install a
continuous linc of visiblc flagging along the Projcct Limits idontifi,¡y1g ¡¡u
riparian zone as a protected area.

ANR 1/3/22 comments at 1-2.

'With respect to wetlands, ANR commented in relevant part:

A Class II wetland buffer abuts the north Project limits. The south Project
limits abut a vernal pool boundary. Under Criterion 1G, the Agency's
Wetlands Program reviews projects for conformance with the Vermont
Wetland Rules ("VWR"). Under the VWR Section 4.6, vernal pools are
presumptive Class II wetlands. Any disturbance within wetlands and buffers
zones must comply with the Allowed Use standards or an authorized
Vermont Wetland Permit. The Program agrees with the Applicant's
wetlands classification and delineation. The Wetlands Program confirmed
that the application site plan accurately indicates the jurisdictional Class II
wetlands. The Project impacts remain outside the 50-foot wetlands buffer
zone, theret'ore the Project does not require a Vermont Wetland Permit.
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The Agency requests that the Party's Proposed CPG condition 12 protecting
Class II wetlands not be included in the final CPG.

The CPG condítions requested under Criterion lE requiring an undisturbed
riparian zone provide the necessary protections þr the north Class II
wetland and buffer. The CPG conditions requested under Criterion BA
requiring an undisturbed areawithin 100feet of the vernal pool provide the
necessary protections for the south Class II wetland and buffer.

ANR l/3/22 comments at2-3.

With respect to necessary wildlife habitat, ANR's comments stated in relevant paft:

The Project has the potential to cause an undue adverse effect on necessary
wildlife habitat for pool-breeding arnphibians under Criterion 8(A), if the
CPG conditions requested below are not implemented. The south Project
limits abut a 1O0-foot area sounding a vernal breeding pool that is mapped
on the Agency's Natural Resource Atlas. The Project lies within the 650-
foot amphibian habitat zone, where migration and hibernation occur and
where the Applicant proposes disturbance from tree clearing, an access
drive, electric lines, solar infrastructure, and on-going vegetation
management. "Necessary wildlife habitat means concentrated habitat which
is identifiable and is demonstrated as being decisive to the survival of a
species of wildlife at any period in its life including breeding and rrigratory
periods. Because the natural resource assessment was conducted in June and
July outside the species breeding period the type ofspecies and abundance
of breeding cannot be determined. . . .

To ensure the proposed Project would not result in an undue adverse effect
on the naturalenvironment under Section 248(bX5) and would comply with
Criterion 84, the following CPG conditions are necessary:

The CPG Holder shall leave the vernal pool and pool envelop undisturbed.
The pool envelop boundary is measured 100 feet perpendicularly around
the perimeter of the vernal pool's high-water mark.

íühere the Project is within 100 feet of the pool envelop boundary, prior to
site preparation and construction, maintenance involving earth
disturbance, and decommissioning, the CPG Holder shall install a
continuous line of visible flagging along the Project Limits identifuing the
protected vernal pool and envelop.

Site preparation, construction, vegetation management, maintenance
activities that may cause earth disturbance, and decommissioning shall only
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occur between May líth and August 3lst or between October l6th and
March l4th.

Erosionprevention and sediment control measures required by the Vermont
Stormwater Rules shall be installed outside the pool envelop, designed to
allow for amphihian passage, and designed to prevent sediment transport
into the pool envelop. CPG Holder shall remove erosion prevention and
s e dime nt co ntr o I me as ur e s w i t hin 3 0 - days fo I low ing fi nal s t ab i liz at io n.

Where fencing is installed for the Project, it shall be designed with a
minimum 6"x6" mesh extending from the ground level up to 3 feet or
higher.

ANR 1/3/22 comments at3-5.

On January 10,2022,the Hearing Officer issued an order granting party status to adjoining

landowners Dan and Jenn Goulet, and Samin Kim and Jayoung Joo. The Hearing Offlrcer requested

more information with respect to intervention frlings submitted by landowners Stephen Gorman,

John and Heather Benson, Laurence and Shelley Ufford, and Adam Lamperti.

On Febnrary 25, 2022, the Applicant filed a notice that James and Kathleen McTaggart.

who own a properfy thaf adjoins the host property, did not receive the 45-day advance notice of

the Project or the notice of the complete petition. The application materials were hand-delivered

to the McTaggarts on February 24,2022.

On March 17,2022, the Hearing Offrcer issued an order granting late interventions filed

by adjoining landowners Joy Kenseth and Aaron Lamperti.

Also on March 17, 2022, the Hearing Officer granted in part. and denied in part

interventierns sutrrnit(erJ [ry larrrlrwrrers Stc¡rhg] Gorrlan, John arrd TTeather Denson, and Laurcncc

and Shelley Ufford. The Hearing Officer found that the interventions had not explained why

natural resource interests stated would not be adequately represented by other parties such as the

ANR, although the UfTords' motion to intervene on issues related to the potential impacts to their

pond was granted. The Hearing Officer also ruled that the economic concerns of the Bensons as

ratepayers were general in nature and did not provide a basis for intervention or for rescindirig the

Commission's waiver of the economic benefit criterion. The Hearing Officer conditioned the

landowners' participation in the proceedings as follows:
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To ensure that the proceeding is not unduly delayed and that the interests of
the parties are not prejudiced, I will require intervening parties with similar
or shared interests to join together for presenting evidence and submitting
briefing pursuant to Commission Rule 2.209(C). Based on the overlapping
issues identified in the intervention and hearing requests, the following
intervening parties should plan on joint participation in this proceeding:

. Opposing Landowners: Stephen Gorman, John and Heather Benson, Joy
Kenseth, Dan and Jenn Goulet; and
. Supporting Landowners: John Lewis and Aaron Lamperti.

If an evidentiary hearing is held, I will also require the joint cross-
examination of witnesses.

3117/22 Order at 8-9.

On June l, 2022, Attorney L. Brooke Dingledine frled a limited notice of appearance on

behalf of intervenor parties the Goulets, Samin Kim, Jayoung Joo, Stephen Gorman, the Bensons,

the Uffords, and Joy Kenseth ("Opposing Landowners") for the purpose of fìling and arguing a

concurrently frled a motion seeking to dismiss the application and requesting sanctions.

On June 2,2022, the Hearing Officer granted the McTaggarts' intervention.

Also on June 2,2022, the Hearing Officer issued a second procedural order expanding the

scopc of landowncrs Bcnson and Gormans' interventions to include natural resource interests.

On August 19, 2022, the Hearing Officer issued an order denying the Opposing

Landowners' motion to dismiss and the motion for sanctions.

A scheduling conference was held on September 20,2022.

On October 25,2022, the Hearing Officer conducted a site visit.

On November 17,2022, the Opposing Landowners filed motions to enlarge the schedule

and to require Petitioner to file an amended site plan. The motions included an affidavit from Mr.

Goulet describing a discussion with the Applicant's employees and an employee of a logging

company regarding the logistics of clearing the proposed Project site.

On November2l,2022,the Hearing Officer denied the Opposing Landowners' motions.

On December 7,2022, Joy Kenseth, Jenn Goulet, and Stephen Gorman filed testimony on

behalf of Opposing Landowners.
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On December 15,2022, the Petitioner filed a motion to strike ceftain portions of Opposing

Landowners' prefiled evidence.

On January 19,2023, the Petitioner filed rebuttal testimony and exhibits.

On February 9,2023, the Hearing Officer issued an order affirming in part and denying in

part the Petitioner's motion to strike portions of the Opposing Landowners' prefiled evidence.

On March 76,2023, Joy Kenseth, Jenn Goulet and Stephen frled rebuttal testimony on

behalf of Opposing Landowners.

On April 28,2023,the Hearing Officer conducted an evidentiary hearing, at which time he

admitted into evidence the stipulated list of cvidcncc consisting of all of thc paftics' prcfiled

testimonies and exhibits not otherwise previously stricken, together with comments from the

Department and ANR.

III. PUBLIC COMMENTS

A number of public comments regarding the proposed Project were submitted to the

Commission. While the Commission's decision must be based upon the evidence presented by

formal parties during the evidentiary hearings, its decision is also informed by public comments

raising new issues or offering perspectives that the Commission may consider. Petitions of

Vermont Electric Power Company, Inc.(VELCO) and Green Mountain Power Corporation(GMP)

Jbr a certiJicate of pubiic goori, oursuant to 3}V.Si.A. Section 248, authorizing VELCO to construct

the so-called Northwest Vermont Reliability Project, Order of U2812005 at202.

Of the nine public comments submitted by members of the public, six strongly supported

the Project, including a nearby landowner, and only one non-Opposing Landowner stated

opposition. . The comments supporting the Project noted that it is well sited and is important to

address the Town's renewable energy goals. Below are excerpts of some of the supporting

public comments posted in ePUC which clearly reflect that Opposing Landowners perspectives

are not shared by all of the public, including another nearby Upper Loveland Road resident:

ooAs a renter at 55 Upper Loveland Rd, 1'm very close to the proposcd projcct and
write support. I walk the site regularly. It is already disturbed, with a transmission
line, a cell tower and access road, roads and houses on all sides, and lnterstate-9t
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about 600 feet away - yet the project will not be visible. The project responds
directly to the Town Plan objective "to increase the amount of renewable energy
being produced in Norwich" without raising forest or wildlife concerns."

***

"I am in support of this project. While some forest will be cleared it is in an
area with access roads, power lines and a cell tower, so it has minimal
environmental limitations. It frts with the town plan which calls for more
renewable energy. It will add to resilience, clean energy, and support the
transition from fossil fuel to clean energy for home heating and transpoftation."

"l am writing to voice my support for the Loveland Road solar project. Local
solar will help us meet our climate goals, as a town and state. While any
clevelopment of a forested parcel has impacts, the urgent neecl to recluce carbon
outweighs these considerations. In fact, recreation and conservation goals can be
compatible with solar development."

Iv. CONDITIONAL WAIVER OF REVIEW UNDER CERTAIN CRITERIA FOR

NET-METERING PROJECTS

Pursuant to 30 V.S.A. $ 8010 and Commission Rule 5.111, the Commission has

conditionally waived review of the following criteria, and no party presented any testimony that

warrants rescinding any part of that waiver in this proceeding:

. 30 V.S.A. g 248(bX2) (need);

. 30 V.S.A. g 248(bX4) (economic benefit);

. 30 V.S.A. $ 248(bX6) (integrated plan);

. 30 V.S.A. g 248(bX7) (electric energy plan);

. 30 V.S.A. $ 248(bX9) (waste-to-energy facilities); and

. 30 V.S.A. $ 248(bX10) (transmission facilities).

Therefore, only the criteria applicable to the system under Rule 5.1 1 I are addressed in

this Order.
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V. F'INDINGS & CONCLUSION OF LAW

Description of the Proiect

1. The Project is a 500 kW AC ground-mounted solar electric generation facility

proposed to be sited at 201 Upper Loveland Road, Norwich, Vermont. The array is set back

approximately 455+ feet from the traveled way of Upper Loveland Road, the nearest public

roadway. Staskus pf. at 4; exh. NUL MS-2 (rev. l-17-23).

2. The site is a combination of woods and 150-foot-wide cleared transmission corridor

land. The host parcel is subject to an Act 250Land Use permit number 3W0917 tbr a cellular

communications tower. Staskus pf. at 5.

3. Access to the Project will be off Upper Loveland Road via the existing cell tower

access drive. Staskus pf. at 4-5.

4. The electric power will travel between the rows enclosed in code compliant conduit,

below grade, connecting the panel rows, string inveúers, AC combiner panel and AC disconnect,

and interconnecting to three new pole-mounted transf'ormers owned by Green Mountain Power

Corporation ("GMP"), typical of transformers used throughout GIVIP's distribution system. A

GMP line extension will connect the new pole-mounted transformers to GMP's existing

distribution circuit. Staskus pt. at ó.

5. The solar array is typical of an installation of its type ar.d size, cornprised of

phol"ovolLaic panels on fixed-tilt ground nrounted racks, anchored to the ground using purpose-

built posts. Staskus pf. at 5.

6. The Project will include the following principal Project components:

. multiple rows of solar panels mounted on a racking system anchored to the groundl;

o ten (10) string inverters each having a capacity of 50 kW (AC), for an aggregate nameplate

capacity of 500 kW (AC);

I The exact number and wattage will be determined at time of procurement.
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o electrical lines enclosed in code compliant conduit, connecting the panel rows, string

inverters, AC combiner panel and AC disconnect pedestal;

o three (3) 167 kVA pole-mounted transformers on a new GMP distribution pole;

r a GMP line extension to connect to the existing GMP distribution system;

o access via an existing gravel drive and a discontinued town road off the Upper Loveland

Road; and

. a wildlife fence 8-foot high, with mesh size no smaller than 6 inches by 6 inches extending

from the ground level up to three feet or higher and secured by a locked gate. In the event

a fence is not required, energized equipment will be rated for outdoor use, securely shielded

by locked enclosure covers and otherwise compliant with NEC code Guarding of Live

Parts."

Staskus pf. at 8; exh. NUL MS-2.

7. Installation activities and related deliveries will occur between 7:00 AM and 7:00

PM Monday through Friday, and on Saturdays from 8:00 AM to 5:00 PM, if required to meet the

Project schedule. No construction activities or deliveries will occur on Sundays or on state or

federal holidays. Staskus pf. at 10.

Applicable Rate Adiustors

8. The Applicant has elected to transfer the Project's renewable energy credits

("RECs") to GMP. Application at 4.

9. The Norwich Selectboard and Planning Commission and the Two Rivers-

Ottauquechee Regional Commission ("TRORC") have each designated the Project location as a

Preferred Site under PUC Rule 5.103. Staskus pf. at l0; exh. NUL MS-5.

10. In February,2022, more than six months after the petition in this proceeding was

admitted and following requests by the public, including some of the Opposing Landowners, to

rescind its preferred siting designation, the Town Selectboard determined not to rescind the

Preferred Site designation. Exh. NUL MS-13.
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Orderly Development of the Reeion

[30 v.s.A. ç 248(bX1)]

11. The Project will not unduly interfere with the orderly development of the region.

This finding is supported by findings 12 through 48, below.

12. 30 V.S.A. $ 248(bX1) requires that a project not "unduly interfere with the orderly

development of the region, with due consideration to the recommendations of the town and

regional planning commissions, town selectboards, and the land conservation measures contained

in the plan of any affected municipality." 30 V.S.A. $ 248.

13. Section 24S(bXlXC) also providcs that, with rcspect to an in-state electric

generation facility, l.he Curnrlrissiun sllall give substantial deference tr¡ the land conservation

measures and specific policies contained in a ciuiy aciopteci regional anci municipai pian that has

leceived an affirmative determination of energy compliance. 30 V.S.A. $ 248(bXi)(C). While

the TRORC has adopted an Inhanced Drergy Plan, thc Town ofNorwich has not. Exh. NUL MS-

6 at9.

14. Section 248(bxl) "relates to the orderly development of the region, not to a

particular municipality within the region." In re Petition of Rutland Renewøble Energy, LLC for

Certificate of Public Good Pursuant to 30 I/.5.,4. S 248,2016 Vt. 50, T 9, There was no evidence

offered to suggest that the Project will unduly interfere with the orderly development of the region.

Qfacl¡rrc rcll' ¡€ qt 1

15. On a regional basis, the Project's impacts arelocalized and minimal. The array has

a low profile in the landscape and the character and components of the array and associated

equipment are visually consistent with similar solar projects seen throughout Vermont. Exh. NUL

MS-6 at 9.

16. When evaluated on the local and regional level, the scale of the Project can be

considered appropriate. Exh. PSD-LT-2 at 12.

17. From the perspective of land use, the scale of the Project is appropriate for the

surroundings. The Project is collocated next to other large utility infrastructure, including a

commercial cell tower and an electric utility transmission line in a 150-foot cleared utility corridor.
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The Project arca, +8.2 acres, is also comparable to nearby fields and clearings, and will be sited

above/higher in elevation than the nearby travel corridors. Exh. PSD-LT-2 at 12.

I 8. The Project will further the goals and policies of both the Norwich Town Plan and

the TRORC Regional Plan to encourage the development of renewable energy sources. Exh. NUL

MS-6 at7-9 and Appendices A & B.

19. The TRORC Plan promotes the region's achievement of the 2016 Comprehensive

Energy Plan renewable energy targets to "fm]eet 25%o of remaining energy need from renewables

by 2025, 40% by 2035 and 90% by 2050" and to "[m]eet end use sector goal of 670/o renewable

electric by 2025." Staskus reb. pf. at7; exh. NUL MS-6, Appendix B at220.

20. The TRORC Plan states that "[t]o reach the state's renewable energy generation

targets, more renewahle generation will neecl to be clevelopecl ancl we believe most of this will bc

in the form of solar" and points out that that the amount of renewable energy generation in the

TRORC region must increase from 2015 levels by 163 MW by 2050. Staskus reb. pf. at 7; exh.

NUL MS-6, Appendix B at225,229.

21. The Norwich Town Plan emphasizes the need for the Town to "provide for the

development of renewable energy resources, and reduce emissions of greenhouse gases." It also

provides that the Town should "fs]hift energy use in Norwich fiom non-renewable to renewable

sources" and "[i]ncrease the amount of renewable energy being produced in Norwich in a manner

that is consistent with the goals, objectives and policies of th[e] Town Plan", and "[p]ursue

strategies identifies [sic] in the State Energy Plan." Staskus reb. pf. at7-8; exh. NUL MS-6 at 8,

9 and Appendix A at 2l.

22. The Norwich Town Plan Energy Chapter also emphasizes that "[w]e have

understood for at least fìfty years that human dependence on fossil fuels is not sustainable. Only

now are we beginning to grapple with the climate crisis resulting from burning fossil fuels."

Staskus reb. pf. at 8; exh. NUL MS-6 at 8 and Appendix A at22.

23, The Town Energy Plan seeks to achieve the objectives of Vermont's

Comprehensive Energy Plan "90 percent renewable by 2050" energy goal. The Town Plan

expresses the Town's strong desire to shift away from fossil fuel use to renewable power for

consumers in Norwich. Staskus reb. pf. at 8; exh. NUL MS-6 at 8 and Appendix A at24.
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24, Opposing Landowners challenge that the preferred site approval is "invalid"

because the array shifted to the east afte¡ the preferred site letter was issued by the Town, and

because the Project site is located within the zoning district designated by the Town of Norwich

as the Ridgeline Protection Overlay District ("RJO"). Kenseth reb. pf. at 9; exh. NN-JK-2 at 19;

exh. NN-JK-2l.

25. Opposing Landowners point to Section 3.8 of the Town Plan Energy section, which

contains the Renewable Energy Project Siting Standards, and states in relevant part:

This plan calls upon the Public Utility Commission to issue Certificates of
Public Good for pro.jects between 15 kW and 500 kW based on the
presumption that lands in Norwich meet the so-called 'prefewed site
crlterla', except in at eas already mapped us Ridgeline Prutectiun Overluy
Area, the- Shoreline Protection Overlay Area, anc! the cl-esigna,ted village
center.

Kenseth reb. pl'. at l0; exh. NUL JK-6 at 28 (eurphasis added).

26 In contrast to Section 3.8, Section 3.2.h, which lays out energy policies, provides:

For solar generation projects sized from 15kW to 500kW the prcsumption
is that all of Norwich meets the Public Utility Commission definition of
'preJizrred site', notwithstanding the existing areas oJ local concern
including the Ridgeline Protection Overlay Area, Shoreline Protection
Overlay z\rea and the historic villagc district as idcntificd in thc Norr,vich
Land Use Regulations.

Exh. }JUL JK-6 at 22 (enphasis adCed).

27. Opposing Landowners' testimony asserted that the term "except" in Section 3.8

should be given more weight than the term "notwithstanding" in Section 3.2.h. Based upon the

contention that the Project site is within the RPO, Opposing Landowners contend that the

Commission should conclude that the Project unduly interferes with orderly development of the

region under $ 248(bX1). Kenseth reb. pf. at6-7.

28. Opposing Landowners' undue emphasis on Section 3.8 is mis-placed. First, while

Town Plan Section 3.8 "calls upon" the PUC to issue a CPG for solar projects between l5 kW and

500 kW, except tbr sites in the ltPO, neither does it express a standard or policy calling upon the

PUC to deny a CPG based on a location that is within the RPO. There is no stated prohibition of

allowing a solal allay iu the ltI'O. ,5þ¿ Dxh. NN-JI(-6 at22,28.
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29. Instead, both Sections 3.8 and Section 3.2.h. speak to whether the Town should

presume a solar site is preferred and whether the PUC should be called upon by the Town to

approve a solar petition for a site within the RPO. However, it is not necessary for the PUC to rely

upon a presumption of preferred siting under the Town Plan in this case, because the Town of

Norwich did in fact follow a process to designate the Project site as prefemed. Exh. NUL MS-5.

30. Opposing Landowners also argued that the Commission should impose sanctions

on the Petitioner asserting the Project's Preferred Site Letter was acquired through false and

misleading information. This request was squarely rejected by the Hearing Officer because

"[d]esign details frequently change over the course of the development process for a variety of

valid reasons, such as to minimize natural resource impacts as the Applicant has represented here."

Case No. 2l -3587-NMP,8119/22 Order re Motian to Dismiss, Request for Sanctians, and A[otion

ø Snike and Notice of Scheduling Conference at 4.

31. During the pre-CPG iterative project development process, no information was

knowingly withheld or mis-stated by Petitioner to mislead the Town of Norwich, the Two Rivers

Ottaquechee Regional Planning Commission, the Opposing Landowners, or the Commission.

Staskus 613/22 Aff., 1[3.

32. On August 4,2021, ANR notified the Petitioner regarding the 45-day filing that it

had identified what appeared to be a vernal pool as part of a wetland located at the southern end

of the array. The Petitioner's environmental consultant reviewed the location, and the vernal pool

and associated 100 foot buffer were added to the Project rnapping. Staskus 613122 Aff.,1T4.

33. The course of Project development and review at the local and regional level

leading up to the Project petition filing on August 31, 2021 was entirely consistent with the

iterative process for development and review of solar projects. As compared to earlier conceptual

designs shared with the Town and in the 45-day filing submitted on July 14, 202l,the Project array

was shifted east by approximately 17 5 feet and reduced from the south by approximately 1 10 feet

by the time the full Section 248 Application was completed and submitted to the Commission on

August 31,2021. This movement of the array design was necessary to avoid the recently identified

vernal pool complex and its associated 1OO-foot buffer south of the anay. Staskus 613122 Aff.,1l

5.
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34. The Town revisited its decision to designate the Project site as preferred in February

2022, al which time many of the Landowners and Attorney Dingledine made presentations that

focused on the iterative shift of the array to the east. Nevertheless, the Town Selectboard chose

not to change its preferred site designation. Staskus reb. pf. at 3; exh. NUL MS-13.

35. The Project will not unduly interfere with any land conservation measures

contained in the Norwich Town Plan or the TRORC Regional Plan. Exh. NUL MS-6 at 9.

36. The only references to the RPO in the Town Plan Energy Chapter are brief

references, with no discussion of the purpose, in Sections 3.2.h and 3.8, and in both cases the

context is to addless whether a presumptiou for preferled siting sliould apply. Again, no such

presurnptiôn is needed because the Town determined the Projeot siLe to be prelerretl lur siling

solar. Exh. NUL MS-5.

37. The purpose ol the RPO district in the 'Lotting Regulatious also is not clearly

articulal"ed as â uorìservation rneasule intended to prohibit all development withiri the RPO. As to

purpose, the Zoning Regulations state in relevant paft:

(A) Purpose. The purpose of the Ridgeline Protection Overlay District is to
protect Norwich's rural character and scenic landscape by ensuring that
development is located and designed in a manner that protects the
unintenupted skyline and míníntízes adverse visual ímpact on designated
rídgelínes and adjacent slopes as viewed from public roads (Class I, Il, and
III town highways, state highways and interstate highways wíthìn the town).

Exhibit NN-JK-5 at 28 (.emphasis). This section of the Zoning Regulations then goes on to

describe standards that the Development Review Board undertake in evaluating whether a

der¡eloptrrettt proposed fol the RPO minimizes visual impacts to liclgclines clcsignatetl as wi(hitr

the RPO. Id. at28-29.

38. That is exactly what Petitioner has accomplished here. As the array was designed,

Petitioner limited the area of clearing on the east side of the site to retain the canopy of existing

tall vegetation to minimize views of the aray. Notwithstanding that the array shifted to the north

and east between the time of initial conception until the petition was submitted, the array remains

behind the ridge. Tr. at 74-5, 210-11 (Staskus).

39. The tree clearing from the eastem edge of the array to the east of the array is 35

feet. The difference in the elevation from where the Petitioner will cut trees along the eastern ridge
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of the slope and the solar array is approximately 60 to 65 feet. As such, the canopy of the trees

downslope that will be retained hides the side of the hill as well as the eastem side of the array so

that it will not be visible off site. Tr. at 78-79 (Staskus).

40, Many of the trees along the slope of the hill east of the array that are up to 60'to

approximately 90' feet tall. Exh NN-JK-2 at7 ("Many of the trees in this area and in the upper

half of the slope range in height from 60'to approximately 90"'); Tr. at79 (Staskus).

41. By only cutting the trees down the slope enough so that the canopy remains to cover

the ridgeline, Petitioner will minimize visibility of the ridgeline. Tr. at79-80 (Staskus).

42. The NorwichZoning Map for the RPO is dated 2008, f,rfteen years ago, and marked

"DRAFT". The map also contains an express disclaimer that it is survey quality only and to be

tlsecl for planning purposes, but "not as a basis for legal clecisions." Staskus reb. pf. at 2; exh. NN-

JK-4,

43. The draft map is also a zoning map. Under Section 248, town zoning regulations

are preempted. Petition of Rutland Renewable Energ,, LLC,2016 VT 50, ll 36 ("the permitting

process pursuant to $ 248 preempts municipal zoning requirements altogether").

44. Importantly, the guidance provided by the Town for interpreting the Town Plan is

laid out in Section 1.4 of the Plan, and instructs to consider the entire context of the Plan, not

individual statements alone:

1.4 Using the Plan

The Norwich Town Plan conveys a vision for thoughtful stewardship of rich cultural and
natural resources, a commitment to address the climate crisis and fostering housing
development that is appropriate in scale and responsive to community needs.
{<*{.

lVhen usíng this pløn for a regulatoly purpose, the objectîves, policies and øctíons þund
throughout must be consîdered ín context as purt of ø whole ruther than índívidual
statements meønt to stand alone. Norwìch (like øny communíty) høs competìng
objectives that must be weíghed carefully when applíed on an individusl basís. Thìs plan
ís a guìde for such decísíons.

Exh. NN-JK-6 at2. The Town Plan statements about the need to site more renewable energy must

be read in context with whatever weight should be afforded the limited references to whether a

presumption does or does not apply for preferred siting of solar in the RPO.
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45. Opposing Landowners also contend that the location of the Project site on a parcel

adjacent to land owned by the Town of Norwich which is forested and includes trails, causes the

Project to unduly interfere with orderly development of the region. However, the Town Plan does

not designate this Town land as a Town forest or as deserving scenic protection. The trails on this

Town land are not identified on the Town of Norwich Trail Map or in Figure 20 of the Town Plan,

which depicts trails. Staskus reb. pf. at 4; exh. NUL MS-20; exh. NN-JK-6 at 44.

46. No evidence is offered to suggest that locating the solar array next to this Town

parcel will have any impact on the orderly development of the region. Staskus reb. pf . at7 .

47, The PLoject anay is sited roughly 50 feet lower in elevation fiicm the utility

transmission powerline, which itself is more prominent and visible from the Town land than the

array. Staskus reb. pf. at 4.

48. The Project is consistent with orderly development of the area in that it will be co-

located adjacent to an existing electlic transurission power line con'idor located on the parcel and

adjacent to an existing cell tower, cell tower building, and will use the cell tower access that is

already built. Staskus pf. at 4-5; Staskus NUL MS-2.

Discussion

Prior to issuing a CPG, thc Cornmission must find that a project "will not unduly interfere

with the orderly development of the region." 30 V.S.A. $ 248(bXl). "In making this finding, the PUC

is roquirod to give 'due oonsideration' to tho 'rooommendations of the municipal and regional

planning commissions, the recommendations of the municipal legislative bodies, and the land

conservation measures contained in the plan of an affected municipality."' In re Acorn Energt Solar

2, LLC,202l Vt.3,n87 (quoting 30 V.S.A. $ 248(bX1)).

Importantly, $ 248(bX1) "relates to the orderly development of the region, not to a

particular municipality within the region." In re Petition of Rutland Renewable Energt, LLC for
Certificate of Public Good Pursuant to 30 V.S.A. ç 248,2016Vt.50,1[9. In this case, no evidence

was offered to demonstrate any adverse regional impacts caused by the Project. Just the opposite.

'l'he evidence demonstrates that the Project is consistent with the goals and policies of the TI{ORC

Regional Plan, and the TRORC designated the Project site as preferred for solar.
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Even if the Project violated a provision of the Norwich Town Plan, which it does not,

Opposing Landowners "failed to show how such a violation would interfere with the orderly

development of the region." In re New Haven GLC Solar, LLC, 2017 VT 72, \ 33, 17 5 A.3d l21l
(emphasis added).

Section 248(b)(1)'s due consideration standard was recently explained by the Vermont

Supreme Court in In re Petition of Apple Hill Solar LLC,202l VT 69:

In contrast to the Act 250 permitting context, where compliance with duly
adopted local or regional plans is a prerequisite to an Act 250 permit, see

10 V.S.A. $ 6086(a)(10), for purposes of $ 248 review, land-conservation
measures in municipal plans are entitled only to "due consideration." 30
V.S.A. $ 248(bxl). As a consequence, even a clear, written land-
conservation measLre in a municipal land-use plan does not present an
insttrmountable obstacle to approval of a certificate of public good under $
248.

In re Petition of Apple Hill Solar LLC, 2021 VT 69, fl 3l (emphasis added). As the Court held in

Petition of Rutland Renewable Energt LLC, 2016 VT 50, even a clearly mandated solar siting

restriction is entitled to limited or no deference under $ 248(bXl) úd.,1[36 (concurring opinion)("the

permitting process pursuant to $ 248 preempts municipal zoning requirements altogether-an aspect

of the statutory structure that lurther undermines any suggestion that the lCommissionl owes

deference to the Town's solar siting standards"). There, the Court held that a Rutland Town solar

setback mandate was not entitled to any deference because it was in fact a de facto zoning standard

preempted by $ 248. Id. (citing City of S. Burlington v. Vt. Elec. Power Co.,133 Vt. 438, 447-48,

344 A.2d 19,24-25 (1975) ("recognizing that municipalities' role in $ 248 matters is advisory" and

that $ 248 "did not give 'single municipalities the power to subvert utility projects statewide in scope

and broadly entrusted to a single planning and supervisory agency"')).

The Opposing Landowners' over-reliance on Section 3.8 of the Town Plan to suggest that

the RPO zoning district prohibits solar on designated ridgelines, is mis-placed. As already noted,

RPO is a zoning district and cannot be imputed as a de facto zoning standard under the Town Plan

merely because it is referenced in the Town Plan.

The Town itself did not interpret its Town Plan to prohibit solar siting within the RPO.

Notwithstanding the incongruity between Sections 3.2.h and 3.8, the Town deliberated and decided
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that the Project qualified as a preferred site for solar. "[W]here there is ambiguity in the wording of

a plan, the [Commission] must look to the interpretation of the plan by the municipal bodies

responsible for its implementation and enforcement." In re Kisie\,172Vt.124,133 (2000x"we are

endorsing the primacy of local determinations as to the meaning of Town plans . , . .") Id., 172 Yt. at

136.

Importantly, the Town re-evaluated its decision to designate the Project site as prefened in

Fcbruary of 2022 and thc Town Sclcctboard chosc not to changc its prcfcrrcd sitc dcsignation.

As important, the Town Plan itself does not expressly discuss or describe the RPO. The

ottly referettces [o the RPO in Lhe Town Plan Energy Chapl"erare the twu briuf relcrenues in Sectiun

3.2.h and 3.8, and in both cases the context is to address whether a presumption for preferred siting

should apply. Neither brief reference in the Town Plan constitutes a land conservation measure

within the rneaning of Section 248(bXl). As this Commission has said:

[F]or a provision in a municipal plan l"o consliLul.e a "nteasure" [ha[ is

cognizable under Section 248(bX1), that provision must "evince a

suffioiently 'specific policy"' promoting land conservation. In re John ,4.

Russell Corp.,2003 VT 93,n19,838 A.2d 906,913 (Vt.2003). The Court
concluded that without that specificity, it would be "thus left with precisely
the sort of broad goals lacking in speciflrc policies or standards that we have
consistently disallowed as the basis for tlie denial of a pelmit under
Criterion 10.' Id. Non-specific provisions of municipal plans should not
carry more weight in applying Section 248(bX1) thari in applying Criteriori
I fì ^f ^ ^+ î<n/1n \/ e A f. ç.^aA/^\/l A\ ^i,,^- +L^+ Q^^n:^- a/A¡.L\/l \rv u¡ nvL ¿JV\rv y.u,n. y wwuv\o/\\w), étvwlt ltrql uvvltvll ¿to\u/\trr
requires "due consideration" of the land conservation measures of the
muriicipal plans, rather than a finding of conformance as required by
Criterion 10.

Petitions of Vermont Electric Power Company, Inc. (VELCO) and Green Mountain Power

Corporation(GMP) for a certfficate of public good, pursuant to 30V.5.A. Section 248, authorizing

VELCO to construct the so-called Northwest Vermont Reliability Project, Order of 112812005 at

202.

Finally, the portion of the zoning regulations that address the RPO is extremely

generalized, and does not contain a blanket prohibition against development in the RPO, but instead

articulates standards of review to ensure that development impacting views of ridgelines are
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minimized. This is exactly what the Petitioner did by retaining a sufficient canopy of trees on the

ridge to minimize views of the ridgeline.

Municinal Screen ins Reouirements
t3o v.s.A. $ 248(bxlxB)l

49. The Town has not adopted screening requirements for ground-mounted solar

electric generation facilities pursuant to either 24 V.S.A. $$ 2291(28) or 4414(15). Staskus pf. at

il.
Impact on Svstem Stabilitv and Reliabilify & Transmission

t30 v.s.A. ç 248(bx3) & $ 248(bxl0)l

50. The Project will not have an undue adverse impact on system stability or reliability

or adversely impact the transmission system. This finding is supported by findings 5l through 53,

bel<lw.

51. OnSeptemberl5,202l,GMPissuedaFeasibilityStudyfortheProject. Exh.NUL

MS-12.

52. In a letter dated October 25, 2021, G}y'rP advised that the Project "may be

interconnected with the GMP distribution system without adverse impact on system stability and

reliability provided that the requirements outlined in the September 15,2021 GMP Feasibility

Study are met." Exh. NUL MS-12.

53. The Applicant has budgeted for and will be responsible for paying all necessary

interconnection costs designated as Applicant's responsibility in the Feasibility Study, as required

by Rule 5.500. Staskus pf . at 12.

Aesfhefics^ Hisforic Sifes- Air and Water . the Natural Environment. the llse of
and Public Health and

t3o v.s.A. $ 248(bx5)l

54. Subject to the conditions described below, the Project will not have an undue

adverse effect on aesthetics, historic sites, air and water purity, the natural environment, the use of

natural resources, or public health and safety, with due consideration having been given to the

criteria specified in l0 V.S.A. $$ la2aa(d) and 6086(a)(1) through (8) and (9XK), impacts on

primary agricultural soils as defined in 10 V.S.A. $ 6001, and greenhouse gas ("GHG") impacts.

This finding is supported by findings 55 through 155, below.
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Outstandins Resource Waters
[10 V.S.A. $ 1424a(d)l and 130 V.S.A. $ 248ôX8)l

55. The Project will not affect any outstanding resource waters as defined by 10 V.S.A.

$ ru2aa@) because there are no outstanding resource waters at or near the Project. Exh. NUL DB-

2 at Section VI.

Noise, Air & Water Puritv and Greenhouse Gas Impacts
[30 V.S.A. $ 2a8ßXJ): 10 V.S.A. $ 6086(aX1)l

56. 'l'he Project will not cause undue noise. 'l'he combined impact of all noise-emitting

equipment from the nearest residence is 27 .4 dBA. Staskr"rs pf. at l3; Exh. NLfL MS*8.

57 . During the limited installation period sounds typical of construction equipment will

be generated by the light installation activities. Staskus pf. at 13.

58. The Project represents a meaningful, concrete means to reduce Vermont's GHG

emissions in the near term. Staskus pf. at 15.

59. The Project will contribute to reducing greenhouse gas emissions. Based upon202l

US EPA equivalency numbers, the approximately 900,000 kWh/year of electricity that is expected

to be generated annually by the Project equates to 638 metric tons/year of avoided CO2 emissions.

Over a 25-year period, the Project is estimated to avoid approximately 15,950 metric tons of

greenhouse gases. Staskus pfl aT 13 (citing htfps:i/www.ena.gov/energy/greenhouse-gas-

equivalencies-calculator).

60. In 2020, the Vermont Legisiature passeci the Giobai -Warming Soiutions Act,

adopting legislative findings that ernphasize the need for more action:

A clinrate emergency threatens our communities, Statc, and rcgion and
poses a significant threat to human health and safety, infrastructure,
biodiversity, our common environment, and our economy.

***

According to the IPCC and the World Bank, a failure to substantially reduce
emissions over the next ten years will require even more substantial
reductions later and will increase the costs of decarbonization. Delaying
necessary policy action to address the climate crisis risks significant
economic damage to Vermont.

{<**
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By implementing climate mitigation, adaptation, and resilience strategies,
Vermont will also position its economy to benefit and thrive from the global
transition to carbon neutrality and national and international efforts to
address the crisis.

Staskus pf. at 15 (quoting Act No. 153 (2020), $ 2 (Legislative Findings)).

61. The GWSA modifred 10 V.S.A. $ 578 and now expressly requires that the State of

Vermont undertake actions to significantly reduce Vermont's greenhouse gas emissions and meet

mandated emissions reductions slated beginning in2026. Staskus pf. at 15.

62. The UN Secretary General has rung the alarm bells for policymakers to take climate

change seriously:

*IPCC úV'orkíng Group 1 Report ís a code redfor humøníty. The alarm
bells are deafeníng, ønd the evidence is írrefutable: greenhouse gas
emissions fromfossìlfuel barning and deþrestutíon øre chockíng oul
planet ønd puttìng bìllions of people at immedictte risk. Globctl heatíng
ís afficting every regíon on Earth, with many of the changes becomíng
írreversible."2

Staskus pf. at 14 (quoting United Nations Secretary-General's statement on the IPCC Working

Group 1 Report on the Physical Science Basis of the Sixth Assessment, August 9,2}Zl)(emphasis

added).

63. Mr. Gorman submitted a report prepared by him addressing forest value and carbon

costs associated with the Project, in which he claimed: "[O]ne acre of Vermont forest absorbs the

carbon dioxide emissions of 62 automobiles each year. The 8.2+ acres that will be cut to make

room for the Upper Loveland Road solar project absorb the annual emissions of 514 automobiles

each year." Exh. NN-SG-2 at 17.

64. Mr. Gorman admitted that he has not prepared a lifecycle greenhouse gas emissions

calculation for this Project or for any solar project. Martin reb. pf. at 4; exhs. NUL GM-7 and GM-

8.

2 Unit.d Nations Secretary-General's statement on the IPCC Working Group 1 Report on the Physical Science Basis
of the Sixth Assessment, August 9,2021 .
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65. The carbon calculations offered by Mr. Gorman were shown to be significantly

inaccurate. Martin reb. pf. at2-3.

66. The Vermont 2021 Forest Carbon Inventory correctly reports that the amount of

carbon that an average acre of VT forest sequesters is 1.3 MT CO2e,not293 MT CO2e cited by

Mr. Gorman. Martin reb. pf. at 3; exh. NUL GM-4.

67. Based on the corrected carbon accounting information provided by the State, the

8.2* acres of forest to be cleared for the Project would sequester the equivalent greenhouse gas

emissions of approximately 2.2 average automobiles annually, not the 514 reported by Mr.

Gorman. Martin reb. pf. at 3.

68. An analysis was preparetl that tallied Lhe greenhouse gasses enrittetl tluring all

stages of the Upper Loveland solar arrav's lif.ecycle, including t'orest carbon storage, site

preparation, ttrattufacture, installation and operation. The total carbon footprint of the Upper

Loveland solar array, including cousideration of trees clealed for the affay, is estiilated to be one

quarter of its avoided emissions, 4,200 metric tons of carbon dioxide equivalents. Goulet reb. pf.

at 3. In other words, there is a greater GHG emissions reduction achieved by installing and

operating the solar array than there would be simply leaving the existing forest intact.

69. According to thc 2021Ycrmont Forcst Carbon Invcntory, thc nct carbon flux of

Vermont's forests remains negative, sequestering about -5.5 million MT C02e per year. Exh. NUL

cl\4 4.

70. The applicable Vermont Comprehensive Energy Plan ("CEP") expressly endorses

the build-out of community scale solar distributed generation, like this Project, as a mitigation

strategy to combat climate change:

Renewable generation technologies deployed on a small scale are currently
more expensive than other sources of electricity. Even so, these smaller---
-scale renewable projects offer great potential, given the need for zeÍo----
and low----emission energy supply; for long----term affordability and price
stability, as helped by the low----cost or no----cost fuels required to generate
most forms of renewable electricity; for energy security and stability; and
for a diverse resource mix, along with the expressed preferences of
Vermonters for greater use of renewable resources, especially distributed
and community----scale resources. Fostering small----scale and distributed
renewable energy is an ob.iective of the CDP.
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Staskus pf. at 16 (quoting 2016 CEP at243).

Water Pollution
110 V.S.A. $ 6086(aXl)l

71. The Project will not result in undue water pollution. This finding is supported by

frndings 72 through 101, below.

Headwaters

[1 0 V.S.A, [ 6086(aXlXA)l

72. The Project is located in a headwater as it is located within a watershed with a

drainage area less than20 square miles and is characterizedby steep slopes. The headwater drains

from a stream adjacent to the Project access drive, through a culvert located under the interstate,

and eventually into the Connecticut River. Barton reb. pf. at2; exh. NUL DB-2 at Section IV.

73. lVls. Goulet prepared a repoft and mapping that claims to demonstrate that "Schrnidt

Bog" located northwest of the proposed amay, is the origin of a second headwater stream/snowmelt

channel that flows through the Project staging area and array. Exh. NN-JG-2 at Figure 3 and page

5.

74. Figure 3 of Exhibit NN-JG-2 includes the label for ANR's Biofinder mapping, but

in fact the claimed snowmelt channel is not visible in Biofinder and instead appears to have been

hand drawn over the Biofìnder data print out. Bafton reb. pf . at 4.

75. The claimed snowmelt channel is neither a stream nor a channel, as confirmed to

Ms. Goulet by the U.S. Army Corps of Engineers ("USACE") following a March 29,2022 e-mail

complaint of an alleged violation filed by Ms. Goulet. Barton reb. pf. at3-4; exh. NUL DB-3.

76. The Vennont USACE staff conducted a site visit on April 26,2022, and on April

28,2022 ernailed Ms. Barton of Arrowwood Environmental to conf,rrm that the USACE would not

assert jurisdiction as to what Ms. Goulet had mis-identified as a stream, and subsequently issued a

determination of no jurisdiction. Barton reb. pf. at 4; exhibit NUL DB-4 and DB-5.

77. Ms. Goulet's statements in her report and testimony that the Project will result in

the discharge of dredged or f,ill material into waters of the United States is inaccurate, as confirmed

by the USACE,'s formal determination. Barton reb. pf . at 4.

78. The Project qualifies for and was granted authorization to proceed as a Low Risk

construction project for purposes of stormwater runoff under the ANR Department of
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Environmental Conservation's ("DEC") Construction General Permit 3-9020. Homsted reb. pf. at

3; exh. NUL MS-18.

79. The Project grounds, including space between the solar panel rows, will remain

vegetated and maintained. Staskus pf. at 9; exh. NUL DB-2 at Section IV.

80. The Project will not involve the disposal of wastes and will not involve the injection

of waste materials or any harmful toxic substances into groundwater or wells. Staskus pf. at l8;

exh. NUL DB-2 at Scction IV.

81. The proposed Project will not result in a reduction of the quality of ground or

surface watets in the area. Exh. NUL DB-2 aL Section IV.

Waste Disposal
[10 r/.S.4. g 6086(aXl XBll

82. The Pro.iect will meet all a-pplieable Vermont Department of Health a,nd Vermont

Department of Hnvironmental Conservation regulations regarding the disposal of wastes and will

not involve the injection of waste materials or any harmful or toxic substances into groundwater

orwells. Staskus pfl at 18.

83. 'l'here are no onsite sanitary wastewater systems, and theref'ore no associated

injection of sanitary wastewater into the ground. Staskus pf. at 1 8.

Water Conservation & Burden on Existins Water Sunnlv
I a &. &.

84. 'l'he I'roject itself will not utilize water. Use of water will be limited to what is

necessary to control dust during installation and to promote germination of seed. Staskus pf. at

r9,

85. The Project will not unreasonably burden existing water supply. Staskus pf. at 19.

Floodways
1.10 V.S.A. I 6086(aXlXD)l

86. The proposed Project is not located within a flood hazard area, floodway or a

floodway fringe and will not restrict or divert the flow of floodwaters or significantly increase the

peak disoharge of a river ur strearn within or tlownstrearn frorn the ProjeoL, or entlanger health,

safety, or welfare of the public or of riparian owners during flooding. Exh. NUL DB-2 at Section

V.
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Streams
J10 V.S.A. $ 6086(aXlXE)l

87. The Project will whenever feasible where development is on or adjacent to the

banks of a stream, maintain the natural condition for the stream, and will not endanger the health,

safety, or welfare of the public or adjoining landowners, and will not adversely impact any streams.

This finding is supported by findings 88 through 91, below.

88. There are no surface waters within the Project area. The existing gravel access

crosses a small tributary of the Connecticut River. The Project will utilize this existing road with

no upgrades or tree clearing within the riparian buffer zone of this stream resource. Exh. NUL DB-

2 at Section VI.

89. The Project improvements will not impact the stream adjacent to the access road as

this is an already developed gravel road established for the existing cell tower. Barton reb. pf. at

5.

90. The "snowmelt/stormwater channel" claimed by Ms. Goulet within the Project

footprint does not meet Vermont's definition of a stream because there is no identifrable defined

"channel". Bafton reb. pf. at4-5.

9l. ANR agreed u'ith Applicant's stream delineations and requested the follorving CPG

conditions, which Applicant supports:

The CPG Holder shall maintain undisturbed, naturally vegetated riparian zones
except .for activities within the existing footprint of the access road depicted on
Exhibit NUL MS-2 Site Plan. The riparian zone shall be measured inland,
perpendicular to and horizontally S}-feet from the streams top-of-bank or, where
a wetland is contiguous to the stream, from the upland edge of the delineated
wetland, and extends to the water's edge at base flow conditions. The term
"undisturbed" means no activities that may cause or contribute to ground or
vegetation disturbance, or soil compactíon, including but not limited to

construction; earth-moving activities; storage of materials; tree trimming or
canopy removal; tree, shrub or groundcover removal; plowing or disposal of snow;
grazìng and mowing.

IVhere the Project is within 100 feet of any riparian zone boundary, prior to site
preparation and construction, maintenance involving earth disturbance, and
decommissioning, the CPG Holder shall install a continuous line ofvisibleflagging
along the Project Limits identifying the riparian zone as a protected area.



Case No. 21-3587-NMP
Petitioner's Proposed Findings and Brief

May 22,2023
Page 26

ANR 1/3/22 comments atl-2.

Shorelines

[10 V.S.A. $ 6086(aXlXF)l

92. The Project is not located on a shoreline river, lake, pond, or reservoir, Exh. NUL

DB-2 at Section VIL

Wetlands
tl0 v.S.A. $ 6086(aXlXS)l

93. The Project will not violate the rules of the Secretary of Natural Resources, as

adopted under chapter 37 of Title 10, Vermont Statutes Annotated, relating to significant wetlands.

This finding is supported by findings 94 through 98, below.

94. The Arrowwood Environmental ("4E") field review confirmed the presence of two

prcsumed Class 2 wetlands adjacent to the Project area. Per the wetland survey protocol, AE

flagged wetland boundaries in the field and subsequently located with a GPS unit capable of sub-

meter accuracy. Exh. NUL DB-2 at Section VIII; exh. NUL MS-2.

9.5. There is a vernal pool south of the Project with a designated undisturbed 1O0-foot

buffer. Exh. NIIL DB-Z at Section VIII; exh. NIJL MS-2 (rev.l-17-23),

96. The Project also avoids a Class 2 wetlands and associated 50-foot buffer located to

the north of the array. Exh. NUL DB-Z at Section Vlll; exh. NUL MS-2.

97. ANR commented that it agrees with Applicant's wetland determinations and

proposed wetland and vemalpool buffers. ANR ll3122 comments at'2-3.

98. The Project will have no impact on the vernal pool to the south of the Project area..

The Prnject has prnvidecl an l¡ndistr¡rherl 1()O-foot ¡rool envelop as tecoÍìrlrended fcrr protection by

ANR. Petitioner has agreed to the conditions requested by ANR as listed below to ensure the

Project will not result in an undue adverse effect to pool-breeding amphibians. Bafton reb. pf. at

1l;ANR ll3l22 Comments at 3.

The CPG Holder shall leave the vernal pool and pool envelop undisturbed. The

pool envelop boundary is measured 100 feet perpendicularly around the perimeter
of the vernal pool's high-water mark.

Where the Project is within 100 feet of the pool envelop boundary, prior to site
preparation and construction, maintenance involving earth disturbance, and
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decommissioning, the CPG Holder shall install a continuous line ofvisibleflagging
along the Project Limits identifuing the protected vernal pool and envelop.

Site preparation, conslruction, vegetation managemen| maintenance activities that
may cause earth disturbance, and decommissioning shall only occul between May
15th and August 3lst or betyveen October l6th and March 14th.

Erosion prevention and sediment control measules required by the Vermont
Stormwater Rules shall be installed outside the pool envelop, designed to allow.for
amphibian passage, and designed to prevent sediment transport into the pool
envelop. CPG Holder shall remove erosion prevention and sediment control
me ãs Ltr e s w i t hin 3 0 - days fo I low ing final s tab i liz at io n.

V[here fencing is installed for the Project, it shall be designed with a minimum
6"x6" mesh extendingfrom the ground level up to 3 feet or higher.

Soil Erosion
[10 V.S.A. $ 6086(aX4)]

99. The Project will not cause undue soil erosion or reduce the capacity of the land to

hold water so that a dangerous or unhealthy condition results. This frnding is supported by findings

100 and 101, below.

100. Total Limit of Disturbance ("LOD") for purposes of the stormwater Construction

General Permit for installation activities will be approximately 8.20+ acres. Staskus pf. at 19-20;

exh. NUL MS-2.

l0l. Project installation will be performed in accordance with the Vermont Standards

and Specifications for Erosion Prevention and Sediment Control (2020), the Department of

Environmental Conservation Construction General Permit 3-9020 Notice to Proceed as a "Low

Risk" project, issued December 27, 2022, and the Vermont Low Risk Handbook for Erosion

Prevention and Sediment Control dated February,2020 (the "Low Risk Handbook"). Staskus reb.

pf. at 8-9; exhs. NUL MS-17 and MS-18.

Transportation
[10 V.S.A. $ 6086(a)(s)l

102. There will be no long-term transpottation impacts, and only short-term, periodic

traffic impacts due to deliveries of Project equipment to the site during installation. Staskus pf. at

20.
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103. Such deliveries will use existing roads with vehicles that commonly use public

roads. No oversized or overweight trucks or permits are necessary. Staskus pf. at20.

Educational Services

[10 V.S.A. g 6086(a)(-Ol

104. The Project will not place an unreasonable burden on the ability of a municipality

to provide educational services because the Project will not require or affect educational services.

Staskus pf. at20.

Municipal Services

[10 V.S.A. g 6086(aXîl

105. The Project will not place an unreasonable burden on the ability of the affected

municipality to provide municipal or government services. Use of municipal roads to transport

equipment and materials will be limited in duration and similar to many other small-scale projects.

Staskus pf. at20.

Aesthetics" Historic Sites. and Rare and Irreplaceable Natural Areas
[0 V.S.A. g 6086(aX8)

106. The Project will not have an undue adverse impact on aesthetics or on the scenic or

natural beauty of the area, nor will the Project have an undue adverse effect on historic sites or rare

and irreplaceable natural areas. This finding is supported by findings 107 through 134, below.

Aesthetics

1A7. The Project will not result in an advnrse impact to aesthetics. This fìnding is

supported by fìndings 108 through 132, below.

108. The Pro.iect is located on an undeveloped parcel on the eastern side of the Town of

Norwich off Upper Loveland Road, a dead-end road serving local residential traffic. A cellular

communications tower facility east of the proposed array and GMP transmission line are also

accessed off the dead-end road (A 15O-foot-wide cleared transmission corridor is located on the

parcel north and west of the Project. Interstate 91 and the Connecticut River are east of the parcel.

The surrounding area has lower density, rural residential development, with twelve residential lots

abutting the Project parcel on the south, east and north, all of which are âocessetl lrom Upper

Loveland Road, except for one lot that is accessed from Four'Wheel Drive. Exh. PSD-LT-2 at7-

8.
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109. The Project will be set back 455+ feet from Upper Loveland Road, the nearest

public road. Views along Upper Loveland Road will be limited, if any, due to the low profile of

the array, intervening vegetation, and changes in topography. Exh. NUL MS-6 at 6-7.

110. The Project will not be a dominant element in this landscape and is proposed

between other utility infrastructure including the high voltage transmission line and a

communications tower. It will be screened from public views by remaining onsite vegetation and

the varying topography. This choice of siting provides reasonable mitigation, reducing the

Project's potential visual impact. Exh. NUL MS-6 at 7

I I 1. The Village of Norwich is approximately 1 mile southwest. The greater

surounding area has a mix of wooded areas, forest blocks, open agricultural fields, and residential

lots. Exh. PSD-LT-2 at 8.

ll2. Vegetation on the site includes mature deciduous and evergreen trees where the

array is proposed and a cleared transmission line north and west of the array. The panels are sited

on relatively level portion of a hill that runs parallel to Upper Loveland Road and I-91. Exh. PSD-

LT-2 at5.

1 1 3. The Project is located on a relatively level portion of land atop a steep hill that runs

parallel to Upper Loveland Road, ascending tþom east to west. ln the area where the array is

located, there is a small dip in the middle where the land is lower than the top of slope to the east

and where the land rises again to the west toward the 150' utility corridor. The elevation of the

utility corridor is approximately 45'higher than the low point of the Project and approximately

10' higher than the panels on the highest elevation at the southwest end that follow the slope and

are within about 35'of the utility coridor. Slopes in the area of the array rangefrom+3o/o north-

south, 19-20% the western side of the Project area, andup to +47%o where the southwestern panels

are located near the utility conidor. From the southernmost panels - at the location noted on the

site plan as"+325' from array to nearest residence" - there is an elevational difference of +160

feet. Exh. PSD-LT-2 a|5,9.

ll4. These elevational differences from the nearby area roads to the panels will reduce,

buffer andlor block visibility of the Project from nearby locations and area roads including Upper

Loveland Road, Loveland Road, Route 5, Interstate 91, Maple Hill Road, Four Wheel Drive, Hawk
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Pine Road, and River Road. No visibility of the Project from nearby locations is expected due to

the site and surrounding area topography and vegetation that serve to screen the Project from

offsite. Exh. PSD-LT-2 at 5.

115. Notwithstanding that the array shifted to the north and east between the time of

initial conception untilthe petition was submitted, the anay remains behind the ridge. Tr. at74'

5,210-ll (Staskus).

116. The tree clearing fi'om the eastern edge of the array to the east of the aray is 35

feet. The difference in the elevation from where the Petitioner will cut trees along the eastern ridge

of the slope and the solar anay is approximately 60 to 65 feet. As such, the canopy of the trees

downslope that will be retained, hides the side of the hill as well as the eastern side of the array so

that it will not be visible off site. Tr. at78-79 (Staskus).

ll7. Many of the trees along the slope of the hill east of the array that are up to 60' to

approximately 90' feet tall. Exh NN-JK-Z at7 ("lVfany of the trees in this area and in the upper

half of the slope range in height from 60'to approximately 90' ");Tr. at 79 (Staskus).

I 18. By only cutting the trees down the slope enough so that the canopy remains to cover

the ridgeline, Petitioner will minimize visibility of the ridgeline. Tr. at79-80 (Staskus).

1 19. Tlu'uugh careful site selectiono the array is compatible with its surroundings. Thc

Project footprint relative to the surrounding landscape is minimal and localized, and its low-profile

and structural clcmcnts arc consistcnt with activitics occurring in thc arca and will appcar similar

to other renewable energy solar arrays commonplace in Vermont. Exh. NUL MS-6 at 6.

nA. The character of the array ancl assoc.iated equipment is also suitable for the context

in which the Project is located. Neither the regional nor municipal plans have designated the area

as open space or conservation lands. Additionally, the Project will be fully decommissioned at the

end of its useful life, and infrastructure removed. Exh. NUL MS-6 at 6.

121. The Project is not part of a specific open or scenic viewshed. The Town Plan does

not identify any specific, special, unique, or preserved open spaces or open space views on or near

the Project site that would be impacted or diminished as a result of the Project. Exh. PSD LT-Z at

16.
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122. The Town has not adopted screening requirements for ground-mounted solar

electric generation facilities pursuant to either 24 V.S.A. $$ 2291(28) or 4414(15). Staskus pf. at

I l.

123. The Project will not be visible from nearby local roads, travel corridors, trails, or

accessible nearby locations, including residences, because it is sited up a steep slope from roads to

the east and blocked by vegetation and topography in other directions. With the nature of the

sumounding topography, existing vegetation, and low height of the panels, the mass of the Project

is mitigated for ofßite observers and is compatible with the land use and density patterns in the

vicinity. Exh. PSD-LT-2 at 12.

124. The Project area does not have particular scenic values. The Town Plan does note

that Route 5 is part of the Connecticut River Scenic Byrvay, described as "a popular bicycle route"

in the Town Plan. The Project will not be visible from Route 5, so the Project will not impact this

scenic resource. Exh. PSD-LT-2 at 10.

125. The Project does not violate any clearly written community standard to preserve

the aesthetics or scenic, natural beauty of the area. To constitute aclear community standard under

Quechee, a town or regional plan provision must "identif[y] the area of th[e] project for special

protection to protect aesthetics or scenic beauty."3 Neither the Norwich Town Plan nor the

TRORC Regional Plan identify the Project site as needing special protection for aesthetics or

scenic beauty. Exh. NUL MS-6 at 8;exh. PSD-LT-2 at 18.

126. The Town does not have any screening ordinances or bylaws with regard to solar

developmenf thatare applicable to the Project, but does have a section in the Ridgeline Overlay

District that relates to screening, excerpted below:

127. Landscaping & Screening. In instances where existing forest cover or topography

will not adequately screen proposed development, a landscaping plan may be required by the

development Review Board. Such plan shall be designed to minimize the visibility of the structure

as viewed from public roads. Exh. PSD-LT-2 at 18.

3 In re Petition of Rutland Renewable Energy, LLC. for a Certificate of Public Good Pursuant to 30 V.S.A. ç 248,
2016 Vt.50, f 19.
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128. The Project meets the above criteria and will be adequately screened by topography

and vegetation. Exh. PSD-LT-2 at 18.

129. The Project will further the goals of each plan to encourage the development of

renewable energy sources in order to reduce GHG emissions and combat the global climate crisis.

Because the Corrmission's consideration of aesthetics under Section 248 is significantly informed

by overall societal benefits of the project, and in light of the important GHG reduction mandates

cnactcd by thc Vcrmont Lcgislaturc in2020, thc local and rcgional plans provisions that addrcss

these issues are signifrcant considerations to the Commission's aesthetics analysis. Exh. NUL

MS-6 aL 7.

130. The Project will not be shocking or offensive to the avetage person. As used in

Quechee, the average person means "the average member of the viewing public who would see a

particular project from the vantage point of the public" and "from an objective, as opposed to

subjecl"ive and neighborly, perspeotive."4 To reach Lhe i.hreshoid of being'"shocking or ollensive,"

the size or scale of the project would need to be "overwhelming."5 Exh. NUL MS,6 at 7.

131, The scale of the Project is not overwhelming or excessive and is largely screened

from views by intervening topography and vegetation. Its low-profile presence in the landscape

is compatible with its rural surroundings and will appear like other fìxed-tilt, glound lnounter.l

renewable energy solar arrays commonplace in Vermont. Exh. NUL MS-6 at 7.

132. Thc Projcct lvill bc out of sight for vicr,vcrs on public trovcl corridors ncar thc sitc

(Route 5, Upper Loveland, River, and Loveland Road, I-91) and is well buffered from offsite

locations hecause of the topography and vegetation. The Project will not diminish the scenic

qualities of the area for the average person primarily because it will not be visible or readily

apparent to the public or average viewer. Exh. PSD-LT-2 at I 8- 19.

Discussion

Based on the above findings, the Project will not have an undue adverse effect on the

aesthetics or scenic and natural beauty of the area. This conclusion is reached having applied the

a In re Petition of Rutland Renewable Energy, LLC. for a Certificate of Pubtic Good Pursuant to 30 V.S.A. $ 248,
2016 \/r. 50, lT 22.
s Id.
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Public Utility Commission's methodology for determination of "adverse" and "undue adverse"

effects on the aesthetics and scenic and natural beauty as outlined in Commission Rule 5.112,

which refers to the "Quechee test" as described in the case In re Halnon, 174 Vt. 515

(2002)(mem.). The first step of the test is to determine whether the project would have an adverse

impact on aesthetics and the scenic and natural beauty of an area because it would not be in

harmony with its surroundings. Rule 5.1 12(AXl ). Specific factors used in making this evaluation

include the nature of the project's surroundings, the compatibility of the project's design with

those surroundings, the suitability of the project's colors and materials with the immediate

environment, the visibility of the project, and the impact of the project on open space. Rule

5JI2(B). If the Project does not have an adverse effect on aesthetics because it is in harmony

with its srrrrorrndings, then the project satisfies the aesthetics criterion,

Here, the Project design is in harmony with the area in which it is located. It is co-located

adjacent to nearby utility infrastructure and utilizes the existing cell tower road for access rather

than creating a new opening to the Project site from Upper Loveland Road.

The Project also satisfies the "unduly adverse" prong of Quechee. An adverse impact is

undue only if any one of the three following questions is answered affrrmatively: (a) Would the

projeol" viola{.e a clear, wriil.en community stantlarcl intendetl to preserve the aesthetics or soenic,

natural beauty of the area? (b) Would the project offend the sensibilities of the average person?

(c) Has the applicant failed to take generally available mitigating steps that a reasonable person

would take to improve the harmony of the proposed project with its surroundings? Rule 5.112

(AX2).

In order to find that a project would violate a clear, written community standard, the

Commission must find that the Project is inconsistent with a provision of the applicable town or

regional plan that: (1) Designates specifìc scenic resources in the area where the project is

proposed; and (2) Provides specifìc guidance for project design. Rule 5.112(CX1) e.(2).

"Statements of general applicability do not qualify as clear, written community standards.

For example, the general statementthat"agricultural fìelds shall be preserved" would not qualify

because the statement does not designate specific resources as scenic. The statement "the

agricultural fields to the west of Maple Road are scenic resources that must be preserved" would
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qualify because it designates specifrc resources as scenic." Rule 5.112(CX1). "The

[Commission]'s assessment of whether a particular project will have an 'undue' adverse effect

based on thesethree standards will be significantly informed by overall societal benefits of the

project." Joint Petition of Vermont Electric Power Company, Inc., et al,Dkt. No. 6792, Order

of 7/1712003 at28.

The Project does not violate any clear community standards in the Norwich Town Plan.

Âs discussed previously, Opposing Landowners suggest that the Project violates Section 3.8 of the

Town Plan Energy section. For the reasons stated in the Orderly Development findings and

discussion, above, Section 3.8 is not a clear community standard undcr Qucchcc.

Historic Sites

133, Applicant's historic sites assessment and VDHP's assessment confirm that the

Project willnot result in an adverse effect on historic sites. Exh. NUL MS-6 at 10; exh. NUL MS-

10.

Rare and lrrenlaceable Natural Areas ("RTNA")

[i0 V.S.A. $ 6086[aX8XA)

134. There are no Rare and Ineplaceable Natural Areas present within the Project area.

Exh. NUL DB-2 at Section IX.

Necessary Wildlife Habitat and Endangered Species
10 v.s.A. 6086 ^

135. The Project will not destroy or significantly imperil necessary wildlife habitat or

any endangered species. This finding is supported by findings 136 through 143, below.

136. Criterion 8(A) defines "nöcessary wildlile habitat" [o rnean "oonoentratetl habitat

that is identifrable and is demonstrated as being decisive to the survivalof a species of wildlife at

any period in its life, including breeding and migratory periods." 10 V.S.A. $ 6001(12); Tr. at92

(Barton).

137. General wildlife and general movement of wildlife in an area does not itself qualify

as necessary wildlife habitat. Tr. at92 (Barton).

138. There are no mapped VT ANR Fish and Wildlife Department white-tailed deer

(Odocoileus virginianus) winter areas (DWA) in the Project area. The closest mapped DWA is
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located approximately 1.13 miles to the west of the Project area. AE confirmed the absence of

recent deer wintering activity in the small hemlock pockets in the eastern Project area. Exh. NUL

DB-Z at Section X.A.

139. Opposing Landowners'environmental report conflated "necessary wildlife

habitat" with "necessary wildlife." See exh. JG-2 at 7 (Section header: 'oCore Habitat for
Necessary Wildlife " and "Necessary wildlife live in and utilize the project area ... ,"); exh. JG-2

at 8 ("Necessary wildlife are supported by a diverse ecological community ..i'); exh JG-2 at 9

("Necessary wildlife do not exist in a vacuum"); exh JG-2 at l0 ("the proposed project area also

provides cover for necessary wildlife").

140. The criterion is not necessary wildlife. The criterion is necessary wildlife habitat.

Tr. at 91 (Barlon).

141. There is no necessary black bear habitat at the Project site. Tr. at 93-94 (Barton).

142. Necessary wildlife habitat for black bears requires presence of stands of

concentrations of 1 5 to 25 hard mass trees species of beech and oak that have the presence of black

bear claw marks; there must be the presence of 15 to 25 clawed beech or oak trees in a concentrated

stand. Tr. at93-94-98 (Barton).

143. 'l'he Project is located in a forested landscape and does not provide suitable habitat

for grassland bird species. The Project will have no adverse impact on grassland bird habitat. Exh.

NUL DB-2 at Section X.A.

Development Affectine Public Investments

[I0 V.S.A. g 6086(aX9)ß)l

144. The Project will not unnecessarily or unreasonably endanger the public or quasi-

public investment in any facility, service, or lands, or materially jeopardize or interfere with the

function, efficiency, or safety of, or the public's use or enjoyment of, or access to any such facility,

service, or lands. This finding is based upon findings 145 through 149, below.

145. Due to the limited amount of time required for installation, the Project will not

adversely impact the public's use of proximate roadways. Staskus pf. at22.

146. The Project will not result in an undue adverse impact to aesthetics. Exh. NUL MS-

6.
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147 . The Project has been designated a Preferred Site for solar by the Town and Regional

Planning Commission. Exh NUL MS-5.

148. The Project also creates a number of benefits with local, statewide, and regional

significance, including supporting renewable energy development and construction related jobs,

contributing to Vermont's GHG electricity sector emissions, reducing Vermont's dependence on

out-of-state electricity sources, and the Renewable Energy Credits ("RECs") will be transferred to

GMP to be retired. Staskus pf. at22.

149. The Project will also benefit public investments, in that it will generate new tax

revenues to the Town of Norwich and to the State of Vermont Education Fund. Staskus pf. at22.

Public Health and Safety

[30 v.s.A. $ 248(b)(5)]

150. The Project rvill not have any undue adverse effects on the health, safet¡r, and

welfare of the public. This finding is supported by findings 151 through 153, below.

151. Unlike fossil fuels, this solar generation project will not create waste or other

emissions that would be harmful to public health and safety. Staskus pf. at 17.

152. The Project equipment and design satisfies all applicable salbty codes, including

NEC and NESC. The Pro.ject transformers will be compliant with GMP's specifications

(Distribution Standard #T-01 ,3.1, l2ll3) that meet or exceed ANSI C57 .12.00-2010, C57.12,20-

a^^< ra<n t1ô^ 1^rlz ^.^J ^ll ^¿l^^-^-.^l.l^^Ll^ ^\Tctt 
It-lTlI-l rtl-]l \trtt\t^ ^-l arcrtt^ C1+^--J^-J^LVVJ)\-JLtL.1V-LVVU, i1llU All ULllçI AIJpllt/ilutç ¡',tl\ùr, lüDI-, t-Dt, llt-MlL, AllU \röt¡/-t r)t".1il(,larLrù.

Staskus pf. at 17.

153. The Project inverters will be compliant with IEEE 1547 Standard for

Interconnection and Interoperability of Distributed Resources with Associated Electrical Power

Systems Interfaces (201 8) and UL 1741 SA. The array equipment will be surrounded by a fence

and secured by a locked gate. In the event a fence is not installed, all energized equipment will be

rated for outdoor use, securely shielded, include locked enclosure covers, and otherwise compliant

with NEC code "Guarding of Live Parts." Staskus pf . at7,l7; Exh. NUL MS-4.
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Primary Aericultural Soils
O V.S.A. 248

154. There are no Natural Resources Conservation Service (NIRCS) prime agricultural

designated soils within the Project area and therefore there will be no potential impact to prime

agricultural soils Staskus pf. at 21; exh. NUL MS-2.

Setbacks

[30 V.S.A. g 248(s)]

155. The Project meets the 50 foot property boundary setback and the 100 foot setback

from the nearby state or municipal road as measured from the edge of the traveled way. Staskus

pf. at 18; exh. NUL MS-2.

CONCLUSION

Dased upon the certifications of the Applicant and tlie findings made herein, I recommend

that the Commission conclude that, subject to conditions, the Project will comply with the

requirements of Commission Rule 5.100 and willpromote the generalgood of the State.

This Proposal for Decision has not been circulated to the parties pursuant to 3 V.S.A. $ 8l I

because it is not adverse to any party.

Hearing Officer
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VI. ORDER

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED by the Public Utility

Commission ("Commission") of the State of Vermont that:

l. The findings, conclusions, and recommendations of the Hearing Officer are hereby

adopted. All findings proposed by parties that were not adopted in this Order are expressly

re.jected.

2. In accordance with the evidence and plans submitted in this proceeding, the 500

kW AC photovoltaic group net-mefering system (the "Project") proposerl for installation ancl

operation by Nonvich Upper Loveland Solar LLC (the "CPG Holder") at 201 Upper Loveland

Road iü ì.loi-wicli, Vemoirt, will promote tlie general good of the State of Vermont pursuant to 30

V.S.A. $$ 248 and 8010, and a certificate of public good ("CPG") to that effect shall be isst¡ecl in

this matter.

3. As a condition of this Order, the CPG Holder shall comply with all terms and

conditions set out in the CPG issued in coniunction with this Order.

DatetJ at Montpelier, Vermont this _ day of 2023

) PUBLIC

UTILITY COMMISSION

OF VFRMONT

)

)

OFFICE OF THE CLERK

FILED

ATTEST:

Clerk of Commission

8804717 5.12602-00075
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I. Introduction

The Vermont Department of Public Service ("Department") hereby submits its brief

regarding the petition of Norwich Upper Loveland Solar, LLC ("Petitioner") for a certificate of

public good ("CPG") pursuant to 30 V.S.A. $$ 248 and 8010. The Petitioner seeks approval for a

500 kW group net-metered solar electric generation facility to be located at20l Upper Loveland

Road in Norwich, Vermont (the "Project"). Recognizing the concerns raised by neighboring

landowners ("lnteruenors") in this case, the Department retained an expert to review the Project's

potcntial impacts on ordcrly dcvclopmcnt and acsthctics undcr 30 V.S.A. $ 248.1 The

Department's expert, Lucy Thayer, provided prefiled testimony and a full repoft describing her

analysis and conclr¡sions (the "Report").z The Commission held an evidentiary hearing on April

10 1^âtLO) LVLJ.

Based on Ms. Thayer's findings, and after considering the evidence in the record, the

Department concludes that the Project will not unduly interfere with the orderly development of

the region under $ 248(bxl) and will not have an undue adverse effect on aesthetics under

$ 248(bX5). These criteria are addressed in tum below.

il. Orderly Development of the Region

Undcr 30 V.S.A. $ 248(bxl), a CPG will not bc grantcd unlcss thc Comrnission finds that

the project:

lwlill not unduly interfere with the orderly development of the region with due
consideration having been given to the recommendations of the municipal and
regional planning commissions, the recommendations of the municipal legislative

I The Intervenors have also raised, concerns regarding the Project's impacts under the natural environment criteria of
S 248(bX5). The Department defers to the Vermont Agency of Natural Resources' findings and conclusions as to
any potentiol impacts under those criteria.
2 See Exhibit PSD-LT-2 [hereinafter "Report"].
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bodies, and the land conservation measures contained in the plan of any affected
municipality.3

In reviewing this criterion, the Commission must give "substantial deference to the land

conservation measures and specific policies contained in a duly adopted regional and municipal

plan that has received an affirmative determination of energy compliance under 24 V.S.A.

ç 4352."4 As relevant here, the Two Rivers-Ottauquechee Regional Plan ("Regional Plan") is

afforded substantial deference: it has received an affirmative determination of energy compliance.

The Norwich Town Plan ("Town Plan") has not received an affrrmative determination of energy

compliance, and as such it is entitled to "due consideration" rather than substantial deference.5

Ms. Thayor's R.eport includes an assessment of the Regional Plan and the Town Plan,

evaluating the Project's compatibility with both.6 The Regional Plan is broadly supportive of

appropriately sited renewable energy generation facilities, and provides guidance on siting

constraints as well as "prime" and "prefemed" areas for development.T The Regional Plan also

describes prominent scenic landscapes, including ridgelines, and provides policies for

development in areas of scenic value.s Though the Project location is identified as a ridgeline on a

Town map, Ms. Thayer's Report provides a detailed visibility analysis and finds that the Project

will not run afoul of guidance in the Regional Plan: the Project's limited visibility "will prevent

disruption of scenic views and corridors."e Overall, the Report concludes that "the Project is

3 30 v.s.A. $ 24s(bx1).
4 30 V.S.A. $ 248(bXlXC) ("'[S]ubstantial deference' means,that a land conservation measure or specific policy
shall be applied in accordance with its terms unless there is a clear and convincing demonstration that other factors
affecting the general good ofthe State outweigh the application ofthe measure or policy.").
5 See 30 V.S.A. $ 24s(bxl).
6 See Report a|20-30; Lucy Thayer, Department ofPublic Service, pf. at2-3.
7 Report at 28-29; see also Exh. NN-JK- I 0 at 242-245 .

8 Report at2819; see also Exh. NN-JK-I0 at 159-160.
e See Report at 13-16,29; see also Exh. PSD-LT-4.
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consistent with the goals, strategies, and development standards as presented in the Regional

Plan."lo

Turning to the Town Plan, the Report examines severalprovisions relating to land use and

energy. The Report identifies that the Project is proposed in a Resource Protection Planning Area

which is intended "to recognize the constraints and limitations that exist on a large portion of the

land in Norwich" and "discourages further disturbance or fragmentation of . . . these lands through

incremental, large-lot residential development."llNoting that the Project is not located in a

rrretlium or high priority loresl block antl tloes nt-rI represent large-loL residential development, the

Report finds that the Project will be compatible with the Resource Protection Planning Area.12

The energy chapter of the Tolvn Plan provides guidance forthe siting of renelvable energy

projects, and states that the Plan's support ior local renewable energy production must be baianced

with several other policies including the protection of natural and scenic resources.l3 In the same

section, the Town Plan makes reference to the Ridgeline Protection Overlay District ("Ridgeline

District") wliich is a rnapped District in the Town of Norwich Zoning Rcgulations ("Zoning

Regulations";.14 The Proiect is proposed in the Ridgeline District, and the Town Plan excludes the

area from its otherwise broad "preferred site" presumption.ls Though Ms. Thayer notes that the

Project is not srrhject to the T,oningRegulations,16 the Report reviews provisions of the Riclgeline

10 Report at 30.
tl Id. at21;Exh. PSD-LT-S at 6.
12,See Report at21,23.
t3 See id. at 25 (providing a full excerpt).
ta See íd. at25-26.
ts See id. (quoting the Town Plan at Section 3.8) ("This plan calls upon the [Commission] to issue Certificates of
Public Goocl . . . based on the presumption that lancls in Norwich meet the so-callecl 'preferrecl site criteria', except

in areas already mapped as Ridgeline Protection Overlay Area . . ..").
16 ,See Report at26;24 V.S.A. g 4413(b) ("4 bylaw under this chapter shall not regulate electric generation facilities,
energy storage facilities, and transmission facilities regulated under 30 V.S.A. $ 248. . . ;'); In re Apple Hill Solar
LLC, 2021 VT 69, fl 33 ("ln contra0t to the Act 250 oontext, $ ?4 8 revierv oupplante rather thon aupplemento looal
zoning regulation").
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District to provide additional context for the references to that District in the Town Plan.lT The

Report finds the Project to be consistent with Town Plan's policies, and does not identify a conflict

with the provisions of the Ridgeline District.ls

Following a thorough review of the Regional and Town Plans, the Report concludes that

the Project will not unduly interfere with the orderly development of the region.le Ms. Thayer

found that the Project would not violate any clear written standards in either plan.2O The

Department is not aware of any comments or recommendations in this proceeding from the Town

of Norwich Selectboard, the Town of Norwich Planning Commission, or the Two Rivers-

Ottauquechee Regional Commission, though all three have signed a joint letter designating the

Project location as a preferred site pursuant to Commission Rule 5.103.21 For the foregoing

reasons, and considering Ms. Thayer's full Report and testimony, the Department concludes that

the Project will not violate specific land conservation measures in the Regional Plan or the Town

Plan and will not unduly interfere with the orderly development of the region.22

lll. Aesthetics

Before issuing a CPG, the Commission must also find that the Project "will not have an

undue adverse effect on aesthetics" pursuant to 30 V.S.A. $ 248(bX5). As provided by Rule 5.112,

the Commission applies the two-step Quechee test to evaluate aesthetic impacts.23 The frrst step

asks "whether the project would have an adverse impact on aesthetics and the scenic and natural

17 See Report at25-27;Tr.4128123 at 115 (Thayer).
18 See Report at25-27.
le Repoft at 30.
20 Thayer pî. at2-3.
2r Exh. NUL-MS-S;Thayer pf. at 3.
22 See 30 V.S.A. $ 248(bX1).
23 Commission Rule 5.112.
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beauty of an area because it would not be in harmony with its surroundings."24 If the answer is no,

there is no adverse impact and the inquiry is at an end. If the answer is yes, step two determines

whether an adverse impact is undue by asking:

(a) Would the project violate a clear, written community standard intended to
preserve the aesthetics or scenic, natural beauty ofthe area?

(b) Would the project offend the sensibilities of the average person?

(c) Have the applicants failed to take generally available mitigating steps that a

reasonable person would take to improve the harmon¡' of the proposed project rvith
its surroundings?2s

If any of these are answered in the affirmative, the adverse impact is found to be undue. The Report

prepared by Ms. Thayer evaluates the Project under both steps of Queclrce test, concluding that

the Project will not have an undue adverse impact.26

A. Ouechee Step 1

In determining whether the Project will be out of character with is sunoundings such that

it rvill have an aclverse impact on aesthetics, the relevant factors inclucle: "the nature of the project's

suruoundings, the compatibility of the project's design with those surroundings, the suitability of

the project's colors and materials with the immediate environment, the visibility of the project, and

the irnpact of the project on open space."27 As discussed in Ms. Thayer's Repoft, the Project is

proposed on a wooded parcel off Upper Loveland Road, adjacent to a telecommunications tower

facility to the east and a cleared utility transmission corridor to the north and west.28 There is also

a trail running to the northwest of the Project, though the Report notes that it is not shown on the

Town's trail maps. Residential lots adjoin the Project parcel, primarily along Upper Loveland

24 Id,
2s Id,
26 See Report af7-19.
21 See,e.g.,Petitionof MorrisonCustomFeeds, Inc.,CaseNo. l9-273 l-NMP,Orderof6130/2020at16;
Cornnrission Rule 5, I 12(B),
28 Report at 7-8.
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Road, and the area is largely rural in nature: it is characterized by a mixture of forest, open fields,

and low-density residential development.2e The Connecticut River runs to the east of the Project,

as does Interstate I-91 and U.S. Route 5.30

The Report evaluates Project visibility from both public and private viewpoints,

incorporating findings from a site visit conducted in April of 2022 as well as a desktop GIS

analysis.3l As described more fully in the Report, the presence of intervening topography,

elevational differences, and vegetation between the Project site and surrounding roads, travel

corridors, and residences lead to a conclusion that overall visibility, if any, willbe very limited.32

With respect to public viewpoints, the Report finds that I-91 has the greatest potential for

visibility - however "it is unlikely the average viewer will have views to the Project" considering

the intervening vegetation and topography along with the speed and direction of travel.33 While

the proposed tree clearing for the Project is found to have the greatest potential for visual impact,

"these impacts are expected to be mitigated by the vegetation to remain on the slope east of the

Project and the trees to the west of the Project and utility conidor."J4 As to private viewpoints, the

Report finds that the solar array is not likely to be seen from nearby residences. Any potential

visibility, including from residences along Upper Loveland Road, would be "highly limited" and

"screened and fîltered through the existing vegetation that remains."3s

The Report finds that the Project will not have an adverse impact on open space, and further

indicates that the Project's design and materials are generally compatible with its surroundings

2e See Report at 8; see also Exh. PSD-LT-3.
30 Report at 5, 8.
3r Report at 13,16; Exh. PSD-LT-3; Exh. PSD-LT-4.
32 See Report at 9, 13-15 .

33 See id. at 13.
3a See id. at 13-15.
35 See id. at 15.
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considering its limited visibility and the presence of existing utility infrastructure in the immediate

area,36 The proposed tree clearing, however, at 8.2 acres, o'can be considered adverse or

incompatible with the site surroundings."3T Therefore, the Department concludes that the Project

will have an adverse impact under step one of the Quechee test.

B. Ouechee Step 2

After finding that the Project will have an adverse impact, it is appropriate to proceed to

step two of the Quechee test and assess whether the impact is undue. The questions here are

whether: (1) the ploject would violate a cleaL, written couinrunity statidard, (2) tlie project would

offend the sensibilities of the aveÍage person, or (3) the applicant failed to take generally available

mitigating steps.38

i. The Projeci will not vioiate a clear written conmtuttity standard

As discussed above with respect to orderly development, Ms. Thayer's Report includes an

assessment of the Regional Plan and the Town Plan along with associated materials.3e 'l'he Report

finds that the Project will not adversely impact any specific "sccnic, cultural, historic, natural, or

other resources" identified in the Regional or Town Plan.a0 The Report does not identify municipal

solar screening ordinances applicable to the Project, nor does it f,rnd a prohibition on tree clearing.

The Project is proposed within the Ridgeline Protection Overlay District designated in the Zoning

Regulations; however, the Report does not identify a violation of clear, written standards for that

District.al In sum, the Report finds and the Department concludes that the Project will not violate

36 See id. at 11-13,16.
37 ,\ee írL. at. 12, 17.
38 Commission Rulc 5.112.
3e See Report at 17-18,20-30; Thayer pf. at2-3.
ao See id. at 17-18.
al ,Au previously tliscussed u,il,h rcspeul, to orderly tlevelup¡nen[, \4s, Tha)rcr turtes [lta[ the Prujeut is trot suttjeut ttl

the Zoning Regulations themselves: the Report reviews provisions of the Ridgeline District to provide additional
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a clear, written community standard intended to preserve the aesthetics or scenic and natural beauty

of the area.42

ii. The Project will not offend the sensibilities of the average person

A projectwhich is found to offend the sensibilities of the average person must be "so out

of character with its surroundings or so significantly diminish the scenic qualities of the area as to

be offensive or shocking to the average person."43 In making this determination, "the Commission

will consider the perspective of an average person viewing the project from both adjoining

residences and fi'om public vantage points."44 Ms. Thayer's Repofl assesses visibility from both

public and private viewpoints, including from adjoining residences, and finds that the Project will

not be visible or readily apparent from most relevant vantage points.a5 Any potential visibility is

expected to be heavily screened and filtered by existing vegetation and topography.46 While the

Report acknowledges that aspects of the Project may be unfavorable or undesirable to some, it

concludes that "the Project will not significantly diminish the scenic qualities of the area and,

therefore will not be shocking or offensive to the average person.o'47 For the reâsons above, the

Department concludes that the Project will not offend the sensibilities of the average person.

context for references to that District in the Town Plan. ,See Report at25-27;Tr.4128123 at 115 (Thayer). At the
evidentiary hearing, Ms. Thayer made a revision to the Report at page 18 to correct an inaccurate statement.
Tr.4128123 at 107-08 (Thayer). The corrected sentence now reads "The Project is located in the Ridgeline Overlay
District which requires careful site planning on steep slopes and/or prominent ridgelines." Id. at 108.
a2 Report at 17-18,20-30; see also Commission Rule 5.112(C) (describing the fypes of provisions that are
considered clear, written community standards).
a3 Commission Rule 5.112(D).
44 Id.
a5 See Report at 13-15, 18-19.
a6 See id.
a7 See id, at19.
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iii. The applicant has taken generally available mitigating steps

The Report identifies several mitigating steps taken by the Petitioner, which are evident in

the Project design and proposal. The Project will: (1) be located to take advantage of natural

screening, (2) retain trees which provide a buffer on the eastern slope of the site, (3) make use of

existing infrastructure, (4) avoid protected natural resources, and (5) avoid the need for grading.as

As such, the Department finds that the applicant has taken generally available mitigating steps that

a reasonable person would take to improve the harmony of the Project with its surroundings. Based

r:rt tlre analysis above, the De¡lartment coucludes that the Project satisfies step two of the Quechee

test and therefore its adverse effect on aesthetics will not be undue.ae

IV. Conclusion

For the loregoing reasons, the Project will not unduiy interfere with the oi'derly

development of the region under $ 24S(bXl) and will not have an undue adverse effect on

aesthetics under {i 248(bX5). As set fbrth in initial comments filed on January 3,2tJ22, the

Department has no significant conccrns with rcspect to the remaining $ 248(tr) cdteria traditionally

subject to its review.50 The Department therefore recommends that the Commission approve the

Pro.iect.

[signature on next page]

a8 See id.
ae,See Commission Rule 5.112;30 V.S.A. g 248(bX5).
s0 While the Department has no significant concems, it continues to request that any approval include a condition
reqr.riring the Pe[itioner [u uo¡tfirttt l,he aulual rnethuds usetl [u safeguartl eleutrirjal cquiprrrent prior tu uprratiou. ,Søe

Department Comments at2,filed January 3,2022.
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DATED at Montpelier, Vermontthis22"d day of May,2023.

Respectfully Submitted,

VERMONT DEPARTMENT OF PUBLIC SERVICE

By /s/ Ben Civiletti
Ben Civiletti, Special Counsel
I 12 State Street
Montpelier VT 05602
(802)-622-4388
benjarnin.civiletti@vemont. gov

cc: ePUC Service List
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STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Petition of Norwich Upper Loveland Solar LLC )
for a certificate of public good pursuant to 30 )
V.S.A. $$ 248 and 8010, authorizing installation )
and operation of a 500 kW (AC) photovoltaic )
group net-metering system in Norwich, Vermont )

21-3587-NMP

Order entered: I 12023

PETITIONER'S REPLY BRIEF

NOW COMES Norwich Upper Loveland Solar LLC (the "Petitioner" or the "Applicant")

and respectfully submits this reply brief in response to the ,lr1lay 22, 2023 brief submitted by

intervenor parties the Goulets, Samin Kim, Jayoung Joo, Stephen Gorman, the Bensons, the

Uffords, and Joy Kenseth (the "Opposing Landowners"). Petitioner agrees with and supports the

brief submitted in this case by the Vermont Department of Public Service ("Department") and

comments submitted by the by the Vermont Agency of Natural Resources ("ANR").

Capitalized terms used herein not otherwise defined have the meaning set forth in

Petitioner's }y'.ay 22,2023 Proposed Findings and Order.

I. Orderly Development of the Region
I30 V.S.A. g 248(hxt)l

A. The Norwich Town Plan is Not Enfiflert Substantial Deference Because the Town
PIan Has Not Received an Affirmative Determination of Energy Compliance Under
24 V.S.A. q 43s2(b)

Opposing Landowners inconectly asseft at pages 3 and 8 of their Brief that "the Norwich

Town Plan is 'a duly adopted municipal plan that has received an affìrmative determination of

energy compliance under 24 V.S.A. $ 4352.., ." This is not correct.

Section 4352 provides in relevant part:

If the Commissioner of Public Service has issued an affirmative determination of
energy compliance fot a regionalplan that is in effect, a municipal legislative
body within the region may submit its adopted municipal plan to the regional
planning commission for issuance of a determination of energy compliance. The
regional planning commission shall issue an affirmative detennination, signed by
the chair of the regional planning commission, on fìnding that the municipal plan
meets the requirements of subsection (c) of this section and is consistent with the
regionalplan.
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24 V.S.A. $ 43s2b).

There is no evidence in the record in this case that the Town of Norwich Town Plan has a

TRORC affirmative determination of energy compliance, or that the TRORC issued such an

affirmative determination. In fact, the TRORC officialwebsite for approved municipalplans

lists all towns within the TRORC that have receive affirmative determinations. As of May 2,

2023,the Town of Norwich is absent from that list. ,See Town Plan Adoption and Approval -

TRORC. For ease of reference, a copy of that webpage is included with Petitioner's Rely Brief

as ExhibitNUL Reply Brief-l.l Petitioner's petition filing was made on August 3l,2071,which

is the date by which an affirmative determination of energy compliance would ha.¿e been

required to be in placc in ordcr for thc substantial deference standard to apply in this case.

Petitioner agrees with the Department's conclusion that because the Norwich Town Plan

has not received an aftìrmative determination of energy compliance, it is enLitletl to "due

consideration" rather than substantial deference under 30 V.S.A. $ 248(bX1) , See Depaftment

Brief at2.

B. Opnosine Landowners' Brief Does Not Establish that the ProieçllWiU Vnduly
Interfere with Orderly Development of the Resion

1. The Norwich Town Plan Does Not Give "Hiehest Priorifv" to Protectine the
Natural Environment

Finding 15 of Opposing Landowners' Brief claims that "Norwich, through its Town Plan,

gives highest priority to protecting the natural environmenl and recognizes that the preservation

of its beauty enhances the quality of life of its citizens." (emphasis added). However, the phrases

"highest pliority to protecting the natural environment" and "prcscrvation of its bcauty cnhanccs

I Petitioner asks the Commission to take Judicial Notice of Exhibit NUL Reply Brief- L "A judicially noticed fact
must be one that is not subject to reasonable dispute in that it is . . . (2) capable ofaccurate and ready determination
by resort to sources whose accuracy cannot reasonably be questioned." V.R.E. 201(b). Petitioner submits that
Exhibit NUL Reply Brief-l is not subject to reasonable dispute in that it is capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be questioned. V.R.E. 201(b). Section 810(4)
of the Vermont Administrative Procedures Act, as incorporated by Commission Rule 2.216(A), provides that
"[n]otice may be taken ofjudicially cognizable facts" by an agency. Furthermore, Vermont Rule of Evidence
201(d), as incorporated by 3 V.S.A. $ 810(1) and Commission Rule 2.216(A), directs that an agency "shall take
jrrrlicial notice if lequested by apalfy and supplied with the necessary information." Judicial noticc may be tal<en at
any stage of a proceeding. V.R.E. 201(Ð.
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the quality of life of its citizens" do not even appear in the Town Plan, The claim by Opposing

Landowners that the Town Plan gives "highest priority" to these considerations is unsupported.

Even if the Town Plan did give highest priority to protecting natural resources, mitigation

measures such as this Project to reduce greenhouse gas emissions and the damage to the natural

environment caused by climate change, constitute affirmative action to protect natural resources.

Opposing Landowners' Brief goes on to recite generalizedpolicy statements in the Town

P ran Land u'"'"":"n* 

*ï" i";.r":ï::: ffi i:ï :iïii ïi,rïi"";;ns .n rid ge, ines

and hills as viewed from public vantage points ...";

"Guide development away from steep slopes and require appropriate

erosion control and stormwater managernent practices to protect water

quality and avoid increased downstream flooding ...";

opposing r-un¿o*i". ;:Ï:,i-es 
are poorlv suited to development " '"'

As discussed below, the Project is consistent with the above generalized considerations.

Even if it were not, these considerations have not been shown to have any adverse impact on the

region under Section 248(bXl), which is an applicable standard requirement under Section

248(bX 1). See In re Petition of Rutland Renewable Energlt, LLC for Certificate of Public Goad

Pursuant to 30 V.S.A. ç 248,2016Yt.50, T 9 (30 V.S.A $ 248(bX1) "relates to the orderly

development of the region, not to a particular municipality within the region").

The Project is consistent with the municipal guidance discussed above. It is not located

in a priority forest block. The ANR Atlas designates the forest block ranking at this site at 4 out

of 10, and as such is not a priority or high priority forest block. Barton reb. pf. at7 . The Project

also is not within a high or medium priority forest block under the Town Plan, as illustrated in

the Town Plan Land Use/Forest Blocks map (Exhibit NN-JK-6 at l8), inserted below:
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Bafton reb, pf. at 9.

The Project is not located on a visually prominent location on a ridgeline or hill as

viewed from public vantage points. The Project will not be visible from nearby local roads,

travel corridors, trails, or accessible nearby locations, iricluding residences, because it is sited up

a steep slope from roacls to the east and blocked by vegetation and topography in other

directions. With the nature of tlie surrounding topography, existing vegetation, ancl lc,w height of

the panels, the mass of the Project is mitigated for offsite observers and is compatible with the

land use and density patterns in the vicinity. Exh. PSD-LT-2 at 12.

T'he Project will not be a dominant element in this landscape and is proposed between

other utility infrastructure including the high voltage transmission line and a communications

tower, It will be screened from public views by remaining onsite vegetation and the varying

topography. Exh. NUI- MS-6 at 7.

As the array was designed, Petitioner limited the area of clearing on the east side of the

site to retain the canopy of existing tall vegetation to minimize views of the array, which will be

behind the ridge. Tr. at74-5,21A41(Staskus). The tree clearing from the eastern edge of the

array to the east of the array is 35 feet. The difference in the elevation from where the Petitioner:

will cut trees along the eastern ridge of the slope and the solar array is approximately 60 to 65

feet. As such, the car"ropy of the trees downslope that will be retained hides the side of the hill as

Ê 2
o¡Í
õ
I
lr'o
No{o
€?
!
ç
2.

,¡
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well as the easten, side of the array. Tr. at78-79 (Staskus). Many of the trees along the slope

eastofthe arrayare 60toapproximatelyg0feettall. ExhNN-JK-2 at7 ("Many ofthetreesin

this area and in the upper half of the slope range in height from 60' to approximately 90"'); Tr. at

79 (Staskus). By cutting only the trees down the slope enough so that the canopy remains to

cover the ridgeline, Petitioner will minimize visibility of the ridgeline. Tr. at79-80 (Staskus).

Consistent with the Town's guidance regarding minimization of soilerosion, the

Petitioner sited the location of the array from steep slopes. While some clearing will occur on

steep slopes, the Project will not cause undue soil erosion or reduce the capacity of the land to

hold water so that a dangerous or unhealthy condition results. Project installation will be

performed in accordance with the Vermont Standards and Specifications for Erosion Prevention

and Sediment Control (2020), the Department of Environmental Conservation Construction

General Permit #9543-9020 Notice to Proceed as a "Low Risk" project, issued December 27,

2022, and the Vermont Low Risk Handbook for Erosion Prevention and Sediment Control dated

February, 2020 (the "Low Risk Handbook"). Staskus reb. pf. at 8-9; exhs. NUL MS-17 and MS-

18. As part of the Project permitting, Petitioner's licensed civil engineers prepared the erosion

prevention and sediment control ("EPSC") design and details necessary for the construction of

the Project. Homsted reb. pf. at 2. Shect trvo of Exhibit NUL MS-2 incudcs thc EISC options

available to be ernployed during construction to prevent erosion and keep sediment from leaving

the site and reaching receiving waters. These measures include perimeter controls such as silt

fence and Silt Soxx.1d. These practices will be installed downslope of all disturbed areas to

prevent sediment from leaving the site. Id. at 4. Various mulching materials and rates will be

used to limit the amount of concurrent ground disturbance at any one time, and to provide

temporary ground stabilization while vegetation is established. Id. at 4. These practices conform

with the Vermont regulatory standards for erosion prevention and sediment control. Id.

2. The Onnosino T,endnwners Prnvirf o lv Conclusol'v Assertions Reqardins
the TRORC Resional PIan Without a Sinsle Supportins Fact Resardins
Purported Adverse Imnacts from the Proiect

There is no evidence in this case that the Project will have adverse impacts on the orderly

development of the TRORC region. In addition, Opposing Landowners' Brief regarding orderly
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development of the region is devoid of a single statement of fact concerning the Project or how it

purportedly unduly interferes with any planning policy in the TRORC Regional Plan. See

Opposing Landowner Brief at Findings 17-35. Opposing Landowners' serial recitation of the

TRORC Plan provisions in a vacuum do not constitute findings of fact that establish the Project

unduly interferes with the TRORC region.

The evidence in this case supports the conclusion that the Project will not have an

adverse regional impact. On a regional basis, the Project's impacts are localized and minimal.

The array has a low profile in the landscape and the character and components of the array and

associated equipment are visually consistent with similar solar projects seen throughout

Vermont. Dxh. NUL MS-6 at 9. Whcn cvaluatcd on thc local and rcgional lcvcl, thc scalc of the

Project can be considered appropriate. Exh. PSD-LT-2 at 12. The Project arca,18.2 acres, is

also comparable to nearby fields and clearings, and will be sited above/higher in elevation Lhan

the nearby travel corridors. Id.From the perspective of land use, the scale of the Project is

appropriate for the surroundings. The Project is collocated next to other large utility

infrastructure, including a commercial cell tower and an electric utility transmission line in a

15O-foot cleared utility corridor. Id.

'l'he evidence demonstrates that the Project is consistent rvith the goals and policies of the

TRORC Regional Plan, and the TRORC designated the Project site as preferred for solar.

Petitioner's Brief at 10.

3. The Proiect's Location Within Desisnated Zonine Districts Does Not Result
in the Proiect Unduly Interferine with the Reeion

Opposing Landowners also asseft that the Project will unduly interfere with orderly

development of the region, claiming that the site is in an area designated as paft of the Town

Ridgeline Protection Overlay District ("RPO") and Resource Protection Planning Area

("RPPA") zoning districts. Opposing Landowners' Brief at 5-9. Opposing Landowners' over-

reliance on the RPO and RPPA zoning districts is mis-placed.

As to the RPPA, the Opposing Landowners note that the Town Zoning Regulations

"discourage[] further disturbance or fragmentation of the remaining undeveloped portions of

these lands through incremental large-lot residential development" and that "high and medium
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priority forest blocks have been mapped and can form a basis for future decision-making."

Opposing Landowners' Brief at 5. As already discussed, the Project site is not within a Town

mapped high or medium priority forest block. Moreover, the Project is not a "large-lot

residential development." Nothing in the RPPA Zoning District Regulations prohibits placement

of this solar Project in the RPPA. Further, as discussed below, zoning of renewable energy siting

is preempted.

As to the RPO, Opposing Landowners note that Section 3.8 of the Town Plan, "calls

upon" the PUC to issue a CPG for projects between l5 kW and 500 kW "based on the

presumption that lands in Norwich meet the so-called 'preferred site criteria', except in areas

already mapped as Ridgeline Protection Overlay Area .. . ." Opposing Landowners' Brief at 6.

Opposing Landowners suggest that this isolated excerpt, together with the RPO Zoning

Regulations (which are not expressly incorporated by reference), preclude the siting of this

Project in the RPO. Opposing Landowners' Brief at 6-9.

Petitioner's Brief addresses this point in detail. In contrast to Section 3.8 of the Town

Plan, Section 3.2.h, which establishes the presumption for the preferred site locations, provides:

For solar generation projects sizedfrom ISkW to 500kW the presumption
is that all of Norwich meets the Public Utility Commission definition of
'prefewed site', notw¡thstanding the existing areas of local concern
including the Ridgeline Protection Overlay Area, Shoreline Protection
Overlay Area and the historic village district as identified in the Norwich
Land Use Regulations.

Exh. NUL JK-6 at 22 (emphasis added).

Opposing Landowners' undue emphasis on Section 3.8 is mis-placed. First, 3.8 directs

when the Town should "call upon" the PUC to issue a CPG for solar projects befween 15 kW

and 500 kW. However, Section 3.8 does not express a standard or policy calling upon the PUC

to deny a CPG based on a location that is within the RPO. There is no stated prohibition of

allowing a solar array in the RPO. SeeExh. NN-JK*6 at22,28.

Also, Section 3.8 of the Town Plan should not be read in isolation. Importantly, Section

1.4 of the Plan, which instructs how to interpret and apply the Plan (particularly in a regulatory

framework), provides in relevant part:
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"The Norwich Town Plan conveys a vision for thoughtful stewardship of
rich cultural and natural resources, a commitment to address the climate
crisis and fostering housing development that is appropriate in scale and

responsive to community needs. ...

***
When'using this planfor a regulatory purpose, the objectives, policies and
actions found throughout must be considered in context as palt of a whole
rather than individual statements meant to stand alone. Norwich (like any
community) has competing objectives that must be weighed carefully
r,vhen applied on an individual basis. This plan is a guide for such
decisions."

Exh. NN-JK-2 at Section 1.4 (emphasis added).

Moreover, the Town's Zoning District Regulations, regardless of whether they may be

incorporated by reference into the Town Plan, have no forue antl elfeul ol law as to the siting

solar elect"ric general"icrn lacilities. The Tuwn is expressly prohibited uuder tlte Verur,¡nt

Planning and Development Act,24 V.S.A. Chapter 117 (the "Act"), from regulating solar

electric generation facilities, such as this Project, which are regulated by the PUC under 30

V.S.A. $ 248 or $ 8011. Section 4413 of the Act, titled: "Limitations on municipal bylaws",

provides in relevant part:

(b') A bylav, under thìs chapter shnll not regulate electríc generatíon

føcìlities, energy storage facilities, and transmission fäcilities regulated
under 30 V.S.A, S 248 or subject to regulation under 30 V.S.A. S 8011.

rlr t. rl.

(g) Notwíthstønding any provísíon of law to the contrary, ø byløw
adopted under thís chøpter shall not:

(l) Reguløte the ìnstallatìort, operøtion, and nníntenance, on a

fløt roof of an otherwße complyìng structure, of a solør energy
device thøt heats water or spøce or generates electrícìty. ...

(2) Prohibit or have the effect of prohibiting the installation of
solar collectors not exempted from regulation under subdivision
(1) ofthis subsection, clotheslines, or other energy devices based

on renewable resources.

24 V.S.A. 94413(b) & (gxemphasis added), See also 24 VSA 2291a ("[n]otwithstanding any

provision of law to the contrary, no municipality, by ordinance, resolution, or other enactment,

shall prohibit or have l"he effec{. of prohibiting t}re ins[allal"iurr t-rf sular collectot's, clotheslitres, ot'
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other energy devices based on renewable resources"). The Vermont Supreme Court has

unequivocally held that"the permitting process pursuant to $ 248 preempts municìpal zonìng

requìrements altogether-an uspect of the statutory structure thatfurther undermines any

suggestíon thøt the [CommíssíonJ owes deference to [aJ Town's solør sìting standurds";

Petition of Rutland Renewable Energ,, LLC,20l6 VT 50, Jf 36 (concurring opinion)(emphasis

added). Such back-door attempts to impose prohibited defacto zoning standards to solar siting

by reference in a Town Plan is prohibited. Id Opposing Landowners'Brief omits to address

this controlling law.

Finally, even if the RPO Zoning Regulations were to apply to this Project, the Project

satisfìes the two-part test under that Regulation; namely, the Project will have no or limited

visibility from public roads, and forest cover will be maintained adjacent to the array and along

the ridgeline. See Exh. NN-JK-5 at29; exh. PSD-LT-2 at25-27;tr.74-75,210-2ll (Staskus).

il. Aesthetics
t30 v.s.A. I248(b)tfll

A. There is no Clear Communitv Standard in the Norwich Town Plan to Protect the
Natural and Scenic Value of the Upper Loveland Road Neighborhood or the Proiect
Site

Opposing Landowners' Brief at page 23 states that "[t]he natural and scenic beauty of the

[Norwich Upper Loveland Road] neighborhood results almost exclusively from the varied

topography and the variety of trees on the ridgelines and slopes." Yet, Norwich Upper Loveland

Road is not designated as "scenic" in the Norwich Town Plan, nor do Opposing Landowners

claim that it is. Neither the Norwich Town Plan nor the TRORC Regional Plan identify the

Project site as needing special protection for aesthetics or scenic or natural beauty. Exh. NUL

MS-6 at 8; exh. PSD-LT-2 at 18. The Project area does not have particular scenic values. Exh.

PSD-LT-2 at 10. The Town Plan does note that Route 5 is par-t of the Connecticut River Scenic

Byway, described as "a popular bicycle route" in the Town Plan. The Project will not be visible

from Route 5, so the Project will not impact this scenic resource. 1d.

Opposing Landowners' Brief also claims that "[t]he Norwich Town Plan language is

specifrc in nature, is specifrcally applicable to the Facility site, seeks to conserve scenic resources

by identifuing specific actionable requirements, and thus constitutes a clear, written community
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standard." Opposing Landowners' Brief at 38. The Town Plan language is neither specific to

the Project site, nor does it constitute a clear community standard.

Under the Commission's net-metering mle, in orcler to fincl that a prcrject woulcl violafe a

clear, written community standard, the Commission must find that the Project is inconsistent with

a provision of the applicable town or regional plan that: "(1) Designates specific scenic resources

in the area where the project is proposed"; and "(2) Provides specific guidance for project design."

Rule 5.112(C)(1) e Q). As Commission Rule 5.112(CXl) instructs:

"Statements of general applicability do not qualify as clear, written
community standards. For example, the general statement that " agricultural
fields shall be preserved" would not qualify because the statement does not
designate specific resouroes as soenio. The stal.ement "lhe agricultural {ìelds
to the rvest of Maple Road are scenic resources that must be preserued"
would qualify because it designates specific resources as scenic."

Rule 5.112(CXl).

The only Town Plan provision for solar siting that mentions protecting "scenic resources"

appears atpage28, and provides:

"This plan supports renewable energy procluction in Norwich.
For this policy to continue with broad community support it
must be balanced with this plan's policies related to:
> Protecting natural rcsourccs, cnvironmcntal quality, sccnic
resources and rural character."

Exh. NN-JK-6 at 28, This statement in the Town Plan is not, as Oppnsing l,andnwners clainr,

"specifically applicable to the Facility site." It does not even mention the Project site,

The broad reference to protecting scenic resources that appears at page 28 of the Norwich

Town Plan, without any mention of the Project site or Upper Loveland Road, is the very kind

general statement that would not qualify as a clear community standard under Rule 5 . I IZ(C). See

also In re Petition of Rutland Renewable Energt, LLC. for a Certificate of Public Good Pursuant

to 30 V.S.A. S 248,2016Vt.50,li 19 (to constitute a clear community standard under Quechee,

a town or regional plan provision must 'identif[yJ the area of th[eJ project for special protection

to protect aesthetics or scenic beauty"')(emphasis added).

The Vermont Supreme Court's decision inthe Inre Rinkers case that is cited at length in

Opposing Landorvners' Brief at pages 36-3 8, is also instructive, On appeal, the Court uphelcl the
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lower coutt's determination that generalized language in a town plan to protect rural and natural

skylines, could not operate as a clear community standard under Quechee to create an absolute

prohibition of development that may disrupt a skyline:

Neighbors argue that the final phrase of the goal section presented the
court with a clear community standard to protect "a rural and natural
skyline." Even assuming that this phrase was sufficiently "clear" for
consideration under the Quechee test, neighbors' reading of the standard is
too broad and is contradicted by the Plan as a whole. If considered a clear
community standard, "fm]aintaining . . . a rural and natural skyline" would
effectively preclude the construction ofany nonrural structure that disrupted
the skyline, including any telecommunications antennas or towers. As the
Environmental Court recognized, "the Town Plan states a policy balancing
the Town's need for modern telecommunications facilities and the inherent
intrusiveness of towers in the landscape by promoting co-location and
allowing taller tower structures to achieve co-location." Adopting
neighbors' reading of the Plan to create an absolute prohibition on
disruptions to the rural skyline would contradict the Plan's clearly stated
policy favoring some telecommunications towers which must necessarily
reach above the tree-and ridge-lines. The court properly concluded the
project would not violate a clear standard.

In re Rinkers, Inc.,20l I VT 78, I 10. A similar analysis and conclusion apply here.

B. Opposinq Landowners llave Not Offered Evidence that [stablishes the Proiect Will
Cause Wind Throw

The Opposing Landowners' aesthetics findings 60 through 68 make asseftions regarding

the potential for wind throw along the forest ridge, citing Ms. Kenseth's aesthetics repoft, Yet,

Ms. Kenseth is not an expeft on wind throw, and the materials recited in her repoft (ltIN-JK-2) at

page I 1 are based solely on hearsay materials consisting of an email from a purported forester

and several research articles. These documents were not offered or admitted into the record, the

qualiflrcations of the authors were not established, Ms. Kenseth is not herself an expeft on wind

throw, and therefore the statements deserve little or no weight.

C. n Does Not Give'o hest to Protecti atural

Finding 90 again repeats the statement made at Finding 15 that the Town Plan gives

"highest priority" to protecting natural resources and "recognizesthat the preservation of its

beauty enhances the quality of life of its citizens". These statements are not made in the Town
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Plan and therefore the claims are not supported. Even if the statements were in the Town Plan,

mitigation measures such as this Project that will reduce greenhouse gas emissions and the

clamage to the natural environment cause by climate change, are a.ffirmative actions to protect the

natural resources.

D. Ms. Staskus' Aesthetics Report is Not Biased

Finding 129 states that Ms. Staskus has never found an undue adverse effect resulting

from thc solar projccts on which shc has tcstificd. As Ms. Staskus testified in this case, that is

because "[w]e would not bring that project to the commission if there is an undue adverse

impact. That's one of our fatal flaw analysis steps that we go through." Tr. at 32 (Staskus).

Opposing Landowners' apparent attempt to suggest that Ms. Staskus' repoft is outcome-biased is

not pcrsuasivc.

E. Onnosins Landowners' Findino 165 is flnsunnorted

Finding 165 cites to the Norwich Town Plan for the generalized proposition that

"infrastructure losses due to flooding and erosion from severe storms is best resolved by

avoiding continued development in these areas." No page number is provided for this citation.

Town Plan language at Section2.?,.e,page 5 of the Town Plan states: "2-2.e Guide development

away from steep slopes and require appropriate erosion control and stormwater management

practices to protect water quality and avoid increased downstream flooding." This genera.lized

policy statement does not qualify as a clear community standard, nor is it evidence that the

Project will result in undue erosion or flooding. Petitioner's experts have demonstrated that the

Project will not result in undue soil erosion or flooding, and Project has secured authorization

from ANR's Stormwater Division to proceed as a Low Risk project. Please refer to the Soil

Erosion section of Petitioner's Brief.



Case No. 21-3587-NMP
Petitioner's Reply Brief

June 5,2023
Page 13

III. Greenhouse Gases

130 v.s.A. g 248ftxslt

A. The Statements Made in Opposing Landowners' Finding 178 Were Stricken

Finding 178 recites a statement from Exhibit NN-SG-2 that was stricken by the Hearing

Officer's February 9,2023 order. The statement has been redacted, and therefore is improperly

included in Opposing Landowners' Brief.

B. Mr. Gorman's Claims About the Avoided Carbon Emissions from the Proiect Are
Inaccurate

Finding 181 claims (relying on evidence provided by Mr. Gorman) that the Project will

turn the 8.2 acres to be cleared from a carbon sink to a carbon source. This is factually inaccurate.

The Project will contribute to reducing greenhouse gas emissions. Based upon 2021 US EPA

equivalency numbers, the approximately 900,000 k'Wh/year of electricity that is expected to be

generated annually by the Project equates to 638 metric tons/year of avoided CO2 emissions. Over

a25-year period, the Project is estimated to avoid approximately 15,950 metric tons of greenhouse

gases. Staskus pf. At l3 (citing https://www.epa.gov/energ),/greenhouse-qas-equivalencies-

calculator). Mr. Gorman submitted a repoft prepared by himself addressing forest value and

carbon costs associated with the Project, in which he claimed: "[O]ne acre of Vermont forest

absorbs the carbon dioxide emissions of 62 automobiles each year. The 8.2+ acres that will be cut

to make room for the Upper Loveland Road solar project absorb the annual emissions of 514

automobiles each year." Exh. NN-SG-2 at 17. Mr. Gorman admitted that he has not prepared a

lifecycle greenhouse gas emissions calculation for this Project or for any solar project. Martin reb.

Pf. At 4; exhs. NUL cM-7 and GM-8.

The carbon calculations offered by Mr. Gorman were shown to be significantly inaccurate.

Martin reb. Pf. At2-3. The Vermont2021 Forest Carbon Inventory correctly reports that the

amount of carbon that an average acre of VT forest sequesters is 1.3 MT CO2e,not293 MT CO2e

cited by Mr. Gorman. Martin reb. Pf. At 3; exh, NUL GM-4. Based on the corrected carbon

accounting information provided by the State, the 8.2* acres of forest to be cleared for the Project

would sequester the equivalent greenhouse gas emissions of approximately 2.2 average

automobiles annually, not the 514 reported by Mr. Gorman. Martin reb. pf. at 3.
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Finally, an analysis was prepared on behalf of Opposing Landowners by Ms. Goulet which

tallied the greenhouse gasses emitted during all stages of the Upper Loveland solar array's

lifecycle, including forest carbon storage, site preparation, manufacture, installation, and

operation. The total carbon footprint of the Upper Loveland solar array, including consideration

of trees cleared for the array, is estimated to be one quarter of its avoided emissions,4,200 metric

tons of carbon dioxide equivalents. Goulet reb. pf. at 3. In other words, there is a greater GHG

emissions reduction achieved by installing and operating the solar array, even rvith the 8.2 acres

of forest clearing, than there would be simply leaving the existing forest intact.

IV. Necessarv Wildlife Habitat
I30 V.S.A. I248ft1($l

Finciings i67 and 16E oiOpposing Lan<iowners'Brief assert ihaipht-rtographs provicied'oy

Ms. Goulet establish that there is necessary wildlife habitat for black lsear atthe Projeci site. This

evidence is insufficient and does not demonstrate the presence of necessary rvildlife habitat for

black bears.

Criterion 8(A) def,rnes "necessary wildlife habitat" to mean "concentrated habitat that is

identifiable and is demonstrated as being decisive to the survival of a species of wildlife at any

periocl in its life, inch:ding hreeding and migratory periods." l0 V.S.A. $ 6001(12);Tr. at.92

@arton). The applicable standard for determining necessary habitat for black bears requires

nresence of stands of concentrations of l5 to 25 hard mass trees speÇies of 
'beech 

and oak that have

the presence of black bear claw mark. Tr. at 93-94-98 (Barton)(reciting Act 250 standards and

ANR guidance). The photographs presented by Ms. Goulet did not show bear claw marks on any

hard mass trees. Id. There is no necessary black bear habitat at the Project site. Tr. at 93-94

(Barton).

Similarly, photographs introduced by Ms. Goulet evidencing deer movement in the area do

not establish that the site is necessary wildlife habitat for deer wintering. General wildlife and

general movement of wildlife in an area does not itself qualify as necessary wildlife habitat. Tr.

aL 92,98 (Bar{"on).
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V. Preferred Sitin

Relying on Ms. Kenseth's Exhibit NN-JK-21 (Preferred Site Letter Report), Landowners'

Brief asserts that Petitioner represented to the Town Planning Commission that "the project

would be invisible, not on the final version which denudes the ridgeline and the steep slopes

directly behind the Neighbors' homes." Opposing Landowners' Brief at 55 (emphasis added).

No citation to this statement was provided.

Petitioner was unable to find any reference in documents provided by Petitioner to the

Town that claim the Project would be "invisible." Neither Exhibit JK-8 (Opposing Landowners'

Transcription of the 7l13l2l Planning Commission Preferred Site Meeting) or Exhibit NN-JK-

21(Opposing Landowners' Prefened Sites Letter Report) include statements by Petitioner's

representatives that clairn the array rvould be "invisible." Instead, Exhibit NN-JK-21 states that

Petitioner advised the Planning Commission in July , 2021 that "the array would be sited . . . 'over

the ridge behind these trees' and would not be visible on I-91, Upper Loveland Road, or VT Rte.

5." Exh. NN-JK-21 at 5. These statements are still accurate. As Attorney Dingledine herself

conceded at the evidentiary hearing in this case when cross-examining Ms. Staskus, the array

location did not shift over the ridgeline:

a. Yeah. You're saying -- you said you pushed it north. But it also
came east over the ridge.
A. It got fatter.

a. And now it spills over the top of the ridge right behind my clients'
property; right?
A. The aruay itself does noL It stays in the valley of those huo ridges
that are in --

a. Yup Yup I agree. But it's -- where you're going to be cutting the
trees it's a major problem. ...

Tr. at74-75 (colloquy between Attorney Dingledine and Ms. Staskus)(emphasis added). As

noted above at pages 4'5, above, Ms. Staskus' testimony at the evidentiary hearing demonstrated

that the canopy of the trees remaining after clearing for the Project will be of suffìcient height to

protect views of the ridgeline and array from the locations noted (I-91, Upper Loveland Road, or

VT Rte. 5).
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Finding 201 recites from the Opposing Landowners' transcription of the Planning

Commission's July 13,2021prefered sites meeting, where Petitioner was advised that "if the

area of impact for the proposed project changes dramatically as a consequence of the wetland

scientist's input, then the applicant's obligated to come back to the planning commission and

notify them of those changes." Exh. NN-JK-8 at 18 (emphasis added). The discussion section of

the Brief then asserts: "The evidentiary record does not contain any agendas or minutes of the

Norwich Planning Commission where Norwich Technologies returned as promised to review

any significant changes to the impact on the Ridgeline Overlay District because Norwich

Technologies did not return . . . ." Opposing Landowncrs' Bricf at 59. This claim is inaccuratc,

because, as tliscussetJ beluw, Petitiolrer tlitl in laul" notily thc Tuwrr uf the shilt in the au'ay by

email on August 23,2021, toliowing resuits of Arrowood Environmentai's environmentai

inveutoty work. Opposing Landowners larew or should have known this before asserting

nrisrepreseutation claims, siirce Towir counsel has confiimed that thc August 23,2021cmailr,vas

provided to the neighbors on or about April I ,2022 in response to a Public Records Act request

served on the Town by the Gormans.

The following excerpt from the transcription of the July I 3,2021 Planning Commission

is provided below in order to provide a more complete description of the statements made:

Rod Francis:
In rcsponse to that, sorry Troy, t'l! give you a shot, íf the characterízation cf thc
site of dísturbance would change drømøtically as ü consequence oJ'the wetland
mappíng, then the oblígøtion would be on the applícant to come bøck before the
plannìng commíssíon and seek, and indicate that there's been a sígnìJicant
reylslon to the aren of impûct, dnd then obtuín permíssion, Jtou know, obtuin the
letter of support from the planning commíssion subsequent to the chønges to
the project. So, the assumption here is that the chancterization of the project area

is continuing, is moving forward. If that changes, then so also does the letter of
support.

PC member. Jeff Goodrich:
I actually have a question. So how would the, what's the process there, so if you
know, what is the point of intervention, who decides, for example, if the changes
that get made in response to a wetland, a scientist's assessment rises to the level
of having it come back to the planning commission and seeking a new letter...

Troy McBride of Norwich Solar
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That's a good question, Jeff. I guess I give two answers to that. One is a, íf you
wønted to add a little lønguage to the preferred sítíng letter, we've had other
plønníng commîssions do thíngs líke thøt, where they just add a sentence oÍ
somethíng based on a speciJîc request. So that's an optíon. The other ís, øs a
stakeholder ín the, when thefull øpplícøtíon comes along, you could süy as ü
group you could evaluate ít and say this does not meet what we søid was ø
preferred sîte, that they have changed the løyout extensìvely bøsed on somethíng
thøt they díd not present to us. The PUC would tøke that extremely seriously íf
J)ou were.,. obviously (løughs) I would, because our reputatìon ís extremely
ímportant to us, plus we wønt to do the right thing, but íf, íf you søw that during
thøt full applícation that you thought that we had changed the layout in a
manner that changed the outcome, or would, was misrepresented over whøt
was presented here, then that would be another opportuníty to present that.

Jackie, Chair of Planning Commission
This is Jackie. If I could take a stab at this, okay? z\ motion that would read "the
planning commission recommends to the select board a letter of support be
provided to Norwich Technologies for the proposed solar generation project at
Upper Loveland Road subject to wetlands review that doesn't require movement
of the pro.iect. Is that?

Rod Francis
No you can't do that because it's outside the scope of your review

Jackie
Okay

Rod
Okay so I think Troy's tríed to be helpful ønd say at the poínt where the Select
Board drafts a letter, the letter could identífy that some members of the
commíssíon and the select boørd had concerns wíth regard to the extent of what
unmapped wetlands and what ímpøct thøt may have on the Jinøl project ønd
then as Troy poínted out wíth the 45 day notice there will be another
opportuníty to revìew the project and then the point where it goes before the
Publíc Utility Commissìon which will be after the wetlønd scíentíst høs
characterízed the site, íf the proposed area of ìmpact ìs dramøtically dffirent
from whøt we'ye been provided wíth, for review here, then I would flag that ønd
draw that to your attentìon and I would drøw it to Troy's attentíon and then the
letter, the letter of support could eíther be withdrawn or modiJied to reflect the
planning commíssion and the select board's concern with the changed nature
of the project,

Jackie
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Rod

Okay so I misunderstood then, that this caveat, if you will, would appear in a
cover letter, not in the motion.

Correct.

Jackie
All right, I misunderstood.

PC member Jeff Goodrich
So like Troy said I see caveats like this in motions in other places so I think we
can do that.

Rod
He didn't say in motions, he said in the letter

PC member Jeff
Jackie rvas making a motion I thought so if I may finish my statement before
being inten'upted, so sitting here I'nl not advocating that w-e address the wetland
question in a motion. Even though I abstain and others may vote for this, that's
finc, but I just r,vant to state for the record that it's possible to include rvetland
considerations that may very well affect the things that are of concern.

Ernie
I just have a question. I'ur not clear ou wliat happens if after the wetland scientist
comes, let's pretend, just for the sake of discussion because I have no idea if this
is gonna happen or not, if they determine that the site as it's been presented to us

todoy is not suitable, it has to be ohanged or something like that, rvhat happens
then if we, since we're voting today, what happens, what's the consequences for
our vote?

Rod
I think I've already tried to explain this a couple of different ways. So íf the síte,
ìf the area of ímpact for the proposed project changes dramatícølly as ø
consequences of the wetlønd scientist's input, then the applicønt's oblígøted to
come back to the plønníng commìssíon and notìfy them of those changes. If
they don't, or if they overlook thøt, then we høve the ability at the 45 day notice
poìnt to review the materíals that they submít, ønd then we subsequently
have the ability to review the materíal that they submít to the Publíc Utílity
Commission J'or CertiJicate oJ'Publíc Good. So two, setting aside the good wìll
of the øpplícønt, we hqve two regulatory moments where we can voíce our
concern øbout what's being revíewed by the Publìc Utilíty Commìssìon ís not
what we reviewed. And us'li'oy poìnted out that would be tuken very seriously.
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Unknown PC
Would it be appropriate for us to ask Troy to let us know what happens when you
get the opinion of the wetland scientist (unclear) after that affects the view
considerations? Seems like a common couftesy rather than just having to soft of
make an assumption about whether or not it's a big deal or not, if you'd just let us
know that would at least trigger for us the opportunity to come and take another
look at it in terms of you needed to move it (unclear).

Troy
So I'm very høppy to come back and present and wíll send you the døtø through
the, we cøn send the data directly to Rod when we have ít. I do want to note that
you will not see it ín the 45 day notíce, that will he coming out tomorrow, um,
bøsed on some,lhe tìmíng of various PUC deødlínes but you wíll see it ín the

full applicutíon ønd we will have it before we submit the full applicatíon and
cøn send ít to you bcþre wc submít thcfull application by sonding it to Rod.
And we're hoppy to come øs well before the plønning commissìon if you have
the ltøndwidth.

Jackie
Thank you Troy. Any other comments or questions before a motion? So motion
that we're looking for here is the planning commission recommends to the select
board a letter of support be provided to Norwich Technologies for their proposed
solar generation project on Upper Loveland Road. Our responsíbility here as has
been described is that there ìs no ridgeline impact on this project. I)o we have
such a motion?

Melissa
I'll move

Ernie
Second

Jackie
Roll call. Melissa aye. Brian aye for me as well. Jeff LeBell aye. Lia? Aye. Jeff
Goodrich. I abstain. Jackie is an aye. And Ernie is an aye. Thank you Ernie. So
thank you Troy. Appreciate your time tonight and we can move on to our next
item on the agenda. Okay?

Troy
Thank you very much.

Exh. NN-JK-8 at 16-18 (emphasis added).
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This record makes clear that Petitioner's representative was completely forthcoming

about noticing the Town that the Project aftay may shift as a result of the full wetlands review

being prepared for the petition filing and specifically stated that it would not be in the 45 day

notice that was coming out the next day, offered that the Town could qualify its preferred site

letter to retain the ability to reconsider the matter, and noted that the Town also would have the

opportunity to re-evaluate at the time the petition was filed if it so chose.

As rcprcscntcd by Pctitioncr at thc July 13,2021 Planning Commission meeting, on

August 23,2021, the Petitioner did in fact repoft back to Planning Commission staff member Mr

Frarruis by ernail, aftcr the crrvirururrerrtal assessnrent was conrpleted, to infolur the Town of the

change in the Project layout. ,See Exhibit NUL Reply Brief-2. The email states in relevant part:

We have the environmental review on Norwich Upper Loveland and are attaching
it here for your and the Planning Commission's reference. As r ¿e discussed, there
is one area that is wet and was determined to be a likely vemal pool. We will
observe a 100 ioot bulfer lrorn l"hat area. There is also a srrtalisireattt irt iite nurtlt
portion of the parcel, we will observe a 50 foot buffer from that area.

The two features don't change our proposed solar project much -- there is a small
amount of squishing -- one feature is to the north and one to the south.

We will provide more iuformation in tlie full filing. We don't see arly impact on
the visual analysis -- but are confirming the visual analysis as paft of the full
application. You should see the full application in the next week or so,
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Above is the environmental map from Arrowood Environmental and below is a
sketch showing the proposed "squishing" of the solar array (black) vs presented at
the Planning Comrnission (blue).
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Exlr. NUL Reply Brief-2.2 The communication proves that the Petitioner was in fact

forthcorning in advising the Town of the Project shift when the environmental report was

availablc.

There was no misrepresentation of material fact, as Opposing Landowners claim atpage

55 of their Brief. And, in fact, Petitioner did go back to the Town, despite Opposing

Landowners' claim atpage 54 of their Brief to the contrary. A comparison of the actual

schematic of the Project layout provided by Petitioner to the Planning Commission for the.luly

13,2021 nreeting, and the 45-day Preliminary Draft site plan rnailed on July 74,2021, also

2 For the reasons stated in footnote I , supra, Petitioner subrnits that this communication is entitled to Judicial Notice.
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refutes Opposing Landowners' claims that the Petitioner had and withheld a plan that showed the

Project shift due to the vernal pool. Below is the schematic provided by Petitioner for the July

13,2021 , meeting, which is included in Opposing Landowners' Exhibit NN-JK- I 5 (lrtrorwich PC

5ll3l2l Agenda Packet). This is what Opposing Landowners have termed'oPlan B" in Exhibit

NN-JK-21. ,See Opposing Landowners' Brief at 57. Note, this schematic is a graphic illustration

of location, not an engineering site plan showing the rows of panels.

Norwich Upper
Loveland Solar

Viewshed analysis

Array over the ridge behind these trees - near transmission line corridor

The Prelirninary Draft site plan sent with the 45-day filing on .luly 14, 202l,what

Opposing Landowners term "Plan C", is shown below and was admitted into evidence as

Opposing Landowners' Exhibit NN-JK-17. It contains seventeen rows of panels, and like Site

Plan B, is not squished north and east to avoid the vernal pool.
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Exh. NN-JK-17.

The 45-clay Preliminary l)raft site plan does not. as Opposing l,andowners claim atpage

57 of their Briet reflect a dramatic shift of the array as a result of the final wetlands delineation.

Tlie general shape and location is the same as the schematic provided to the Planning

Conrnrission. In contrast, the site plan conrparison sent by Pctitioner to the Town on August 23,

2021, does reflect the shift in the array north and east, and reflects fewer rows of panels:
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Exh. NUL Reply Brief-2.

The shift in the Project did not rise to the level of constitr"rting "dramatic" or significant

Project changes, and this process occurs frequently in developrnent of projects. See ft. at73

(Staskus)("I would say they are not far different. 'fhey are located in the northern end of the

property on the east side of the transmission corridor, on the east and south of the transmission

corridor"); Tr. at 103(Barton)("shifting 175 feet really does not strike me, in my work, as

significant. .. shifting a project 100, 175 feet is not unusual. Giveri that wherr we are talking

about buffers to significant natural resources can be as great as a hundred feet, shifting a project

100, 175 feet is not unusual").

Further, as noticed by Petitioner at the July,2021 Planning Commission meeting, the

Town Planning Commission and Selectboarcl were provided the entire 45-day notice and petition

filings, and had the opportunity to comment and intervene in tl-re Commission proceeding, but
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did not. Even more significant, the Selectboard re-visited its Preferred Siting Letter provided for

this case in a very lengthy meeting held on February 23,2022, and again chose not to take

further action.

Petitioner has acted in good faith and did not knowingly or intentionally provide

inaccurate information at any time in this process.

VI. Request for Relief

Wherefore, Petitioner respectfully requests that the Commission deny Opposing

Landowners' request for dismissal, adopt Petitioner's Proposed findings and briefs, and promptly

issue a certificate of public good for thc Projcct.

DA'I'ED at Burlington, Vermont this 5tl'day of June,2023

Norwich Upper Loveland Solar LLC

By:
Kimberly K. Hayden, Hsq.
PAUL FRANK + COLLINS P.C
One Churoh Street
P.O. Box 1307
Burlington, VT 05402-1307
(802) 860-4134
khayden@nfclaw.com

8871579 7:12602-00075
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STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Case No, 2l-3587-NMP

Petition of Norwich Upper Loveland Solar,
LLC for a certificate of public good, pursuant
to 30 V.S.A. $$ 248 and 8010, authorizing the
installation and operation of a 500 kW (AC)
group net-metering solar electric generation

in Norwi Vermont

VERMONT DEPARTMENT OF PUBLIC SERVICE'S REPLY BRIEF

For the reasons discussed in its initial brief, the Vermont Department of Public Service

("Department") maintains that the 500 kW solar net-metering facility ("Project") proposed by

Norwich Upper Loveland Solar, LLC ("Petitioner") complies with the criteria under

30 V.S.A. $$ 248(bXl) and (5) relating to orderly development and aesthetics. The Department

submits this reply brief to address ceftain contentions of the Neighbor Intervenors ("Neighbors")

as to those criteria.

I. Orderly Development of the Region

The Neighbors' brief argues that the Project will unduly interfere with the orderly

development of the region under $ 248(bX1), asserting: (a) the Project would violate land

conservation measures in the Norwich Town Plan ("Town Plan") and the Two Rivers-

Ottauquechee Regional Plan ("Regional Plan"), and (b) the Project would violate the Town of

Norwich Zoning Regulations ("Zoning Regulations"). Those issues are addressed below, but as a

preliminary matter: the Neighbors state that the Town Plan "is a duly adopted municipal plan that

has received an affirmative determination of energy compliance under 24 V.S.A. ç 4352" and is
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therefore entitled to substantial deference.lThat is inconsistent with the Department's current

understanding and the fìndings of the Department's expert.2

a. Municipal and Regional Plans

The Neighbors point to numerous sections of the Town Plan and the Regional Plan to

support the contention that the Pro.iect would violate land conservation measures within the

meaning of $ 2aS@)(1).3 However, theNeighbors'brief provides no explanation as to howthe

various provisions apply in this context. Land conservation measures must evince a specific policy

directed towards land conservatiorr; general policy statements in plaris that apply indisøiminately

throughout the municipality do not qualify.a Likewise, broad and aspirational provisions without

manclatory language or specific stanclarcls applicable to a project are not given regulatory fç¡çç.s

The Towu and Regional Plan sectious cited 'oy the Neiglibors do not appear t,r set iorth specifrc

limits or prohibitions applicable to the Project.6 To the extent that these provisions can be

considered as land conservation measures, the Department has not identitied any violations.T

rNeighbors'Brief at 3,8, filed }r4ay 22,2023.
2 See Exhibit PSD-LT-2 at 20.
3 Søe Neighbors' Brief at 3-6,11-20; In re Acorn Energy Solar 2,LLC,2021VT 3, I 92,214Vt.73 (2021) (indicating
that under $ 248(bX1), the Commission need only consider aspects of town plans which qualifu as land conservation
measures).
4 See Petition of Vermonî Elec'tric Pay,er Company, Inc., Docket 6860, Orcler at201-202 (Jan.25,200-5) (taking
guidance from the Vermont Supreme Court's precedent on Act 250's Criterion 10, and stating: "non-specific
provisions of municipal plans should not carry.more weight in applying Section 248(bX1) than in applying Criterion
10ofAct250");seealsoInreJohnA.RussellCorp.,2003 VT93,T19,838 A.zd906,913(V1.2003).
5 See, e.g., In re Apple Hill Solar LLC,2021 VT 69, n 40,215 Vt. 523 (2021) (quotin g In re Chaves Act 250 Permit
Reconsider,2014 VT 5, T 41, 195 Vt. 467) ("The language relied on by neighbors is broad and nonregulatory,
espousing general policies about maintaining features, protecting valuable areas, and minimizing impacts, but contains
no specific requirements that are legally enforceable."). Though in that instancethe Apple Hill Court was discussing
clear written communify standards for purposes of analysis under $ 24S(bX5), it noted: "For the same reasons that the
general goal ofprotectingtherural characteroftheland...isnotaclear,writtencommunitystandard...itdoesnot
qualify as a 'land conservation measure'- a phrase that suggests more than a general statement of principles." Apple
Hill, 2071 VT 69, n ß,215 Vt. 523 (7071). By contrast, the Court found that clear, specific language stating
"Development . . . cannot be sited in prominently visible locations on hillsides" was a cognizable land conservation
measure. See id. at fl 45 (emphasis added).
6 Sea Neiglrburs' Brief at 3*6, 11-20 , Relerences to the Zoning RegLrlations ale discussecl in the next ser-rtion.
7 S¿¿ Exhibit PSD-LT-2 at2026,2840.
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b. Zoning Regulations

In addition to language of the relevant plans, the Neighbors argue that the Project violates

land conservation measures in the local Zoning Regulations.s The Zoning Regulations are not

contained in the Town Plan, and while "state and local regulatory review coexist" in other contexts,

projects proposed under $ 248 are exempt from zoning requirements.e As such, the Zoning

Regulations do not apply as land conservation measures. Nonetheless, the Neighbors suggest that

provisions specific to the Ridgeline Protection Overlay District ("RPO") should be considered

because they are incorporated into the Town Plan.lo Of the three places where the RPO is

mentioned in the plan, two relate to preferred site designationsll while the third speaks broadly to

"preserving the recreational and natural value" of the area.l2 The Town Plan does not purport to

incorporate the bylaws associated with the RPO. Even assuming that the RPO standards could be

considered as land conservation measures, the Department has not identified any provisions which

the Project would violate.l3

il. Aesthetics

As to aesthetics, the Neighbors' brief contends that the Project will have an undue adverse

effect under $ 248(bX5), raising issues related to (a) visibility, (b) distinctions between aesthetics

8 Neighbors' Brief at 6-10,
e See In re Rutland Renewable Energy, LLC,2016 VT 50, n ß,202Vt.59 (2016);24 V.S.A. $ 4413(b) ("4 bylaw
under this chapter shall not regulate electric generation facilities , . . regulated under 30 V.S.A. $ 248. . . ."); In re
Apple Hill Solar LLC,2021VT 69,n33,215 yL 523 (2021) (citing Rutland Renewable Energy, LLC,2016 VT 50, T
l8) ("ln contrast to the Act 250 context, $ 248 review supplants rather than supplements local zoning regulation");
see also Petition of Rutland Renewable Energy, LLC, Docket No. 8188, Order of 3/11115 at 47,86 (stating that
"projects reviewed under Section 248 are exempt from zoning bylaws") (aff'd,2016 VT 50).
ro Neighbor's Brief at 9.
1r Preferred site status in this case is through a joint letter of support under Commission Rule 5.i03. S¿¿ Exhibit NUL-
MS-5; Thayer pf. at 3.
12 See ExhibitNN-JK-6 at22,28; Exhibit PSD-LT-2 at2516.
13 ,S¿¿ Exhibit PSD-LT-2 at26-27 (noting that "the Project is not subject to local zoningregulations," and that "it does
not appear the Project is inconsistent with the regulations"); Exhibit NN-JK-5 at 28-29 (setting standards which
generally relate to visibility from public roads). The Neighbors' brief also cites to Regulations Section
3.13(AX1XÐ(ii), which is a general zoning standard, not a District standard. Se¿ Exhibit NN-JK-5 at 4344.
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and scenic and natural beauty, (c) perceived shortcomings in the Department's evidence, and (d)

clear, written community standards. These are addressed below.

a. Visibility

The Neighbors propose numerous findings which suggest that the Project will have a

significant visual impact as viewed from surrounding locations.la The Department does not agree,

for the reasons set forth in its initial brief and exhibits.ls Of particular note, the Neighbors

overstate the impacts of proposed tree clearing as well as the potential visibility from a parcel

referred to os "the Schmidt Bog tolvn forest."l6 As to clearing, the Neighbors suggest that removing

trees on the upperportion of the slope to the east of the Project will create a"barcltreeless space

below it on the slope [which] will be clramatically visible from l-lpper Lovelancl Rcl,, Tnterstate 9l,

and Lovcland Rd."l7 This is dircctly contradicted by the findings of the Department's expert, IVs.

Thayer.ls

The Neighbors also suggest that "the solar aray will be fully visible from trails and other

r¡antage points" rvithin the "schmidt Bog" area.le The trail referenced by the Neighbors is not

recognized on the Town's trail maps or in the Town Plan more generally, and the parcel does not

appear to be designated as a town forest.20 Regardless, Ms. Thayer's Report and associated exhibits

demonstrate that (1) overall visibility of the array is expected to be very limited due to intervening

topography and vegetation, and (2) any visibility is expected to be heavily filtered.2r

'a ,See Neighbors' Brief at24-28.
rs See Exhibit PSD-LT-2 at7_19.
f 6 See Neighbor'sBrief at27.
11 Id,
r8 S¿e Exhibit PSD-LT-2 at 13-16,19 (findine that there will be "little to no visibility" from public roads).

'rn Neighbors' Brief at 34.
20 See Exhibit PSD-LT-2 at 8; Exhibit NN-JK-6.
2r See Exhibit PSD-LT-2; Exhibit PSD-LT-4 (viewshed map). The Neighbors' aesthetics report includes a photo as
Figurc 14, which is idcntificd as "Viclv of sitc from tolvn forcst,".lee Exhibit NN-JK-2, It is r,vorth noting that the
photo appears to be showing a view from the utility transmission corridor, which is on the property hosting the Project
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b. Scenic and Natural Beauty

Citing to the Rinker s decisions of the Vermont Superior Court, Environmental Division

("Environmental Division"), the Neighbors' brief asserts that aesthetics is a separate and distinct

criterion from scenic and natural beauty in the Act 250 context.22 While the thrust of the argument

as to Rinker s is not entirely clear, the Department does not agree that these decisions establish an

alternative standard for analysis of aesthetics under $ 248(bX5). The decisions of the

Environmental Division with respect to Act 250 are not binding on the Commission's analysis

under $ 248 or $ 248a, but more imporlantly, the relevant precedent for both Act 250 and Title 30

confirms that the Quechee test encompasses aesthetics and scenic, natural beauty to determine

compliance with the applicable cúteria.23 Ms. Thayer's Repoft correctly notes and considers the

relevant factors under both steps of the Quechee test, including a thorough visibility analysis and

assessment of the characteristics and qualities of the surrounding landscape.2a

and is not part of the townrowned parcel. See Exhibits NN-JK-2, NUL-MS-2 (site plan), PSD-LT-4; Tr.4128123 at
203 (Staskus) ("The transmission corridor is on this property").
22 See Neighbors' Brief at 36-38; [n re Rinker's, ftc., No. 302-12-08 Vtec (Vt. Envtl. Ct. Aug. 19, 2009); In re
Rinker's, 1nc., No. 302-12-08 Vtec (Vt. Envtl. Ct. Sep. 17,2009).
23 For example, In re Eastview at Middlebury states:

Criterion 8 mandates that . , . the development 'will not have an undue adverse effect on the scenic
or natural beauty ofthe area, aesthetics, historic sites or rare and irreplaceable natural areas.' 10

V.S.A. $ 6086(a)(8). To guide its analysis . . . the court should employ a two-pronged approach, the

so-called Quechee test, whereby it determines if the proposed project will have an adverse aesthetic
impact, and if so, it considers whether the adverse impact would be undue.

In re Eastvietu at Middlebury, Inc ,2009 VT 98,n20,187 Vf.208 (2009) (quotations omitted); see also In re Halnon,
174 Vt.514, 515 (2002) (outlining "the proper Quechee test for determining whether a project will have an undue
adverse effect on the aesthetics or scenic and natural beauty ofan area"); In re Rutland Renewable Energt, LLC,2016
VT 50, n 14, 202 Vt. 59 (2016) (noting that the first question under the Quechee test is "whether the project will have
an adverse effect on scenic and natural beaufy in lhe area"); In re VTel I4/ireless |nc.,2015 VT 135, ll 13,201 Vt. 1

(2015); In re Veri:on Wireless Barton Act 250 Permit, No. 201 l-204,2012 WL 1979299, aI *2 (Yt. May 1,2012)
(quoting Halnon, 174 Vr. 514 (2002)) ("[A] determination must first be made as to whether a project will have an

adverse impact on aesthetics and the scenic and natural beauty of an area because it would not be in harmony with its
surroundings.").
2a See Exhibit PSD-LT-2 at 6-19.
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c. Ms. Thayer's Report

The Neighbors suggest that Ms. Thayer's Report does not provide sufficient information

to evaluate the Project's aesthetic impacts. They contend that under step 1 of the Quechee test, Ms.

Thayer fails to "observe that the project area is surounded overwhelmingly by forest," and does

not adequately consider the Project's suitability or compatibility with the forest.2s The Departrnent

does not agree with Neighbors' characteúzation of the Project as "overwhelmingly" surounded

by forest.26 However, the Report does recognize that "the host parcel is primarily wooded" and

"thc surrounding arca land uscs mostly consist of woodcd lands and forcstcd areas r,vith residential

development of parcels less than 25 acres."Z1

While the Neighhors mây not agree, Ms. Thayer fnr¡nr{ rhat a signifìcant aspect of the

overall coritext foi' the Project includcs cxisting transmission and tclccommunications

infrastructure in the immediate vicinity.28 Given Ms. Thayer's thorough discussion of the Project's

suroundings, visibility, design and materials, interaction with natural features and landforms, the

characteristics of vegetation on the site, and the infrastructure immediately adjacent to the Project,

the Report provides more than suffìcient information and analysis to inform a determination as to

whether the Project will have an adverse impact.2e indeed, the Report states that the Project could

be found to have an adverse impact under step I of the Quechee test, and the Department concludes

that it will.3o

2s.See Neighbors'Brief at 31*34.
26 See, e.g., PSD-LT-2 at7*13 and Image 2 (noting that the surroundings include forested areas, open fields, residential
development, Interstate 91 and other roads. a cell tower. and a utility transmission corridor among other things).
27 Scc id. at 8--9 and Image 3,
28 See íd. at 1 1-13.
2e See id. at7-17.
10 

,See ii. at 1?., 17 ("Otre area that corld he c,onsidered as less compatihle is thc proposcd trcc clcaring of 8.2 a.crcs,

especially when compared to an already cleared or partially cleared site."). The Neighbors' brief also suggests that
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d. Community Standards

Under step 2 of the Quechee test, the Neighbors assert that the Project will violate clear

written community standards in the Town Plan, Regional Plan, andZoningRegulations. It appears

that the same provisions put forward as land conservation measures are considered as community

standards in this section of the Neighbors' brief.3l To find that a project would violate a clear,

written conimunity standard intended to preserve the aesthetics or scenic, natural beauty of the

area, o'the Commission must fìnd that the Project is inconsistent with a provision of the applicable

town or regional plan that: (1) Designates specific scenic resources in the area where the project is

proposed (2) Provides specific guidance for project design."32 "statements of general

applicability do not qualify," nor do standards which "do[] not state with specificity what type of

development is permitted."33

For largely the same reasons as discussed above under $ 248(bX1), the Department

submits that the Project will not violate any clear, written community standards under

$ 248(bX5).34 Insolar as the Neighbors oontend that the ZoningRegulations constitute enforceable

community standards in this context, or that the regulations for the RPO are incorporated into the

Town Plan, these arguments run contrary to the Commission's clear precedent "that zoningbylaws

are not an appropriate source for clear, written community standards."3s Finally, even assuming

Ms. Thayer did not consider the visual impacts of the tree clearing from perspectives east of the Project. This is simply
inaccurate. See id. at 13-15 (discussing visibility, including the impacts of tree clearing).
3r See Neighbors' Brief at 38.
32 Commission Rule 5.112(C).
33 See id. Rule 5.112(C) provides examples of the specificity required, noting that these statements would qualify: "the
agricultural fields to the west of Maple Road are scenic resources that must be preserved" and "only dwellings,
forestry, and agriculture are permitted within the Maple Road scenic protection area." Id.
3a See supra pp.21; see also Exhibit PSD-LT-2 at 17 (finding that "the Project does not violate any clear, written
community standard intended to preserve the aesthetics or scenic beauty of the area.).
3s Petition of Rutland Renetuable Energy, LLC, DockeI No. 8188, Order of 3/l1ll5 at 86 (discussing the statutory
exemption from zoning and finding certain local standards inapplicable as"defacto" zoningregulations") (aff'd,2016
vT 50).
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that regulations for the RPO could be considered as community standards, the Depaftment has not

identified any violations.36

ilI. Conclusion

For the foregoing reasons, and those described its initial brief, the Department maintains

that the Project will not unduly interfere with the orderly development of the region under

$ 248(bXl) and will not have an undue adverse effect on aesthetics under $ 248(bX5).

DATID at Montpclicr, Vcrmont this 5th day of Junc,2023.

Respectfully Submitted,

VERMONT DEPARTMENT OF PUBLIC SERVICE

By /s/ Ben Civíletti
Ben Civiletti, Special Counsel
I 12 State Street
Montpelier VT 05602
(802)-622-4388
beniêfn in. c iv i letti@vermont. eov-

cc: ePUC Service List

36 Se¿ Exhibit PSD-LT-2 at26-27



EXhibit M _ EXCERPTS FROM 7IL3I2L PC MEETING

The following excerpt from the Neighbor's transcription of the July L3, 202L Planning

Commission meeting was filed as evidence in the PUC case as Exhibit NN-JK-8, and is provided
below in order to provide a more complete description of the statements made:

Rod Francis:

***

Ernie

I just have a question. l'm not clear on what happens if after the wetland scientist
comes, let's pretend, just for the sake of discussion because I have no idea if this is

gonna happen or not, if they determine that the site as it's been presented to us today
is not suitable, it has to be changed or something like that, what happens then if we,

since we're voting today, what happens, what's the consequences for our vote?

Rod

I think I've alreody tried to exploin this a couple of different wøys. So if the site, if the
oreø of impact for the proposed project changes dramøtically crs d consequences of the
wetlond scientist's input, then the øpplicant's obligoted to come bock to the plønning

commission and notify them of those chonges. If they don't, or if they overlook thot,
then we hove the obility at the 45 doy notice point to review the moterials that they
submit, ond then we subsequently høve the ability to review the moteriol that they
submit to the Public Utility Commission for Certificate of Public Good. So two, setting
aside the good will of the applicant, we have two regulotory moments where we con

voice our concern obout whot's being reviewed by the Public Utility Commission is not
whot we reviewed. And as Troy pointed out thot would be taken very seriously.

Unknown PC

Would it be appropriate for us to ask Troy to let us know what happens when you get

the opinion of the wetland scientist (unclear) after that affects the view considerations?

Seems like a common courtesy ratherthan just havingto sort of make an assumption

about whether or not it's a big deal or not, if you'd just let us know that would at least

trigger for us the opportunity to come and take another look at it in terms of you

needed to move it (unclear).

Troy

So I'm very happy to come back ond present ond will send you the dota through the,

we cqn send the doto directly to Rod when we hqve it.I do want to note thot you will
not see it in the 45 day notice, thot willbe coming out tomorrow, trm, bøsed on some,

the timing of vørious PUC deadlínes but you wíll see it in the full opplicøtion ond we



will hove it before we submit the fult opplication and cdn send it to you before we
submit the full applicotion by sending it to Rod, And we're happy to come as well
before the planning commission if you have the bandwidth.

Jackie

Thank you Troy. Any other comments or questions before a motion? So motion that
we're looking for here is the planning commission recommends to the select board a

letter of support be provided to Norwich Technologies for their proposed solar
generation project on Upper Loveland Road. Our responsibility here as has been
described is that there is no ridgeline impact on this project. Do we have such a motion?

Melissa

l'll move

Ernie

Second

Jackle

Roll call. Melissa aye. Brian aye for me as well. Jeff LeBell aye. Lia? Aye. Jeff Goodrich
abstain. Jackie is an aye. And Ernie is an aye. Thank you Ernie. so thank you Troy.
Appreciate your time tonight and we can move on to our next item on the agenda.
Okay?

Troy

Thank you very mulch.

Exh, NNJK-B at 17-18 (emphasis added)(attached to this letter)



AGENDA ITEM #5 



 

Craft job description 

 

Job Title:  Zoning Administrator (ZA) 

Department:  Planning and Zoning 

 

1. JOB SUMMARY 

1.1 Understanding and interpreting Town ordinances and regulations. 

1.2 Assists the Development Review Board (DRB) with understanding and reviewing 

land use applications. 

1.3 Assists applicants with understanding Town ordinances and regulations and land 

use application requirements. 

1.4 Assists the Planning Commission with its legislative responsibilities. 

2. MAJOR DUTIES 

2.1 The ZA’s primary function includes understanding and interpreting Town 

ordinances and regulations to process administrative applications and to assist the 

DRB with understanding and reviewing land use applications including working 

with applicants, offering staff review comments, assisting the DRB during project 

review, assisting with the public notice and administrative requirements of land 

use applications, assisting the DRB with public and deliberative review sessions 

including preparation of meeting minutes with testimony and findings following 

deliberative sessions, development of notices of decision, and memorializing 

permit applications once approved or denied. 

2.2 ZA functions include enforcement responsibilities pursuant to Town ordinances 

and regulations. 

2.3 ZA functions will include professional and courteous engagement of the public 

and volunteer board members at all times. 

2.4 As time allows, the ZA will also assist the Planning Commission (PC) with its 

legislative responsibilities including municipal plan updates, zoning and 

subdivision regulation revisions, and assistance with coordinating collaborative 

efforts the PC may pursue such as Two Rivers-Ottauquechee Regional 

Commission (TRORC) input, pursuit of grant funding, and engagement of 

consultants. 

2.5 As time allows, the ZA will perform other duties assigned by the Town Manager. 

3. KNOWLEDGE DESIRED FOR THE POSITION 

3.1 Knowledge of and experience with the law related to land use permits, 

ordinances, regulations, and the responsibilities and roles of lay-boards. 

3.2 Knowledge of and experience with interpreting land use regulations, reviewing 

land use applications, assisting with land use application review, and addressing 

both administrative and enforcement land use matters. 

3.3 Knowledge of and experience with Regional Planning Commissions (RPCs) and 

Regional Development Corporations (RDCs). 

3.4 Knowledge of and experience with grant writing and administration. 

3.5 Knowledge of and experience with digital engagement including document 

publication and in-person and remote meeting assistance.  ArcGIS and GIS skills 

are also desirable with the understanding that TRORC and VCGI provide 

significant resources in this regard. 

3.6 The ability to courteously communicate at all times and provide accurate written 

summaries and documents. 

4. SUPERVISORY CONTROLS 

4.1 The ZA’s primary function is to assist with land use applications as required by 

the law and the DRB including enforcement. 

4.2 The ZA will support the PC with its lawful responsibilities as time allows. 

4.3 The ZA will report to the Town Manager and perform additional duties that may 



be assigned by the Town Manager as time allows. 

5. GUIDELINES 

5.1 The ZA’s conduct shall comport with the legislative requirements of the position 

and support the legislative requirements of lay boards. 

5.2 Town policies, ordinances, and regulations shall direct the ZA’s actions. 

5.3 The ZA shall support Town Manager requirements for staff participation in the 

administration of the day-to-day operations of the Town. 

6. COMPLEXITY/SCOPE OF WORK 

6.1 The ZA must understand current Town ordinances, regulations, and policies to 

inform all aspects of engaging the public, land use applications, lay board 

requirements, and enforcement needs including coordination with the Town 

Manager when legal assistance may be required. 

6.2 The ZA’s primary responsibility includes addressing land use applications that 

require guidance to applicants and detailed communication with DRB members 

who are serving in a volunteer role to understand, review, and vote on materials 

submitted for each application.  This is a complex requirement that requires 

seeking input and guidance from others (such as regulators; architects; engineers; 

system analysts for traffic, light, and noise; environmental scientists; real estate 

professionals; economic specialists; etc.) to help the DRB understand the details 

associated with each application in the context of existing ordinances and 

regulations. 

6.3 As time allows, the ZA will assist the PC with its responsibilities to update the 

municipal plan, ordinances, regulations, and policies. 

6.4 As time allows, the ZA will assist the Town Manager with other duties needed to 

support the day-to-day functions of the Town. 

7. CONTACTS 

7.1 The ZA will report to the Town Manager for employment responsibilities. 

7.2 The ZA will coordinate with the DRB for all non-administrative land use 

applications. 

7.3 The ZA will assist and inform all land use applicants. 

7.4 The ZA will coordinate with the PC to assist the PC with the execution of its 

legislative responsibilities. 

7.5 The ZA will engage members of the public with courtesy. 

7.6 The ZA will transparently engage others involved in land use including, but not 

limited to, legislative and regulatory interests outside the Town, RPCs, RDCs, 

public and private regional organizations involved in land use, other land use 

professionals, adjacent municipalities, and other parties affecting land use in the 

Town. 

7.7 The ZA will need to work with other staff members for planning, budgeting, and 

permitting needs (such as the Public Works Department for driveway permitting, 

all departments for long-term capital improvement planning, and all departments 

for Town Plan and other regulatory implications). 

8 PHYSICAL DEMANDS/WORK ENVIRONMENT 

8.1 The ZA must use the Town’s digital system to perform daily duties and work with 

the Town Manager to upgrade existing systems. 

8.2 The ZA must be available for public outreach for land use concerns and 

applications by means of office hours in Tracy Hall, notifications of availability, 

and timely responses for individual interactions. 

8.3 The ZA will need to conduct site visits, interact with people outside the Town, 

and maintain technical knowledge, which will require skills and abilities in 

myriad temperature and weather conditions for travel and participation. 

9. SUPERVISORY AND MANAGEMENT RESPONSIBILITY 

9.1 This position has supervisory responsibility for a Planning Assistant. 

9.2 This position is responsible to the Town Manager for employment. 



9.3 This position is subject to the law and Town policies. 

10. MINIMUM QUALIFICATIONS 

10.1 Licensure, degrees, and/or past job positions related to land use applications, 

municipal project review, and documentation related to land use permits. 

10.2 Verbal and written communication skills in person and digitally. 

10.3 Town employment requirements such as a driver’s license, background check, 

etc. 

 



AGENDA ITEM #8 



NORWICH PLANNING COMMISSION 

Tuesday, June 27, 2023, 6:30pm 

DRAFT MINUTES 

Members Present: Ernie Ciccotelli, Vince Crow, Jeff Goodrich, Stuart Richards, Jaan Laaspere, Bob Pape, 

Kris Clement 

Public: Jeff Lubell, Cheryl Lindberg, Mary Gorman, Joel Stettenheim, Troy McBride 

Meeting Opened: 6:32 pm  

1. Approve Agenda: 

Goodrich moved, seconded by Richards to approve Agenda. 

Goodrich stated he would like to add a discussion on receiving correspondence to Item 5A. 

Richards stated he would like to move a discussion on receiving correspondence to the beginning of 

the agenda, as well as discuss the role of the PC in reviewing projects now, not delay to a later 

meeting. 

Clement supported the discussion of statutory authority of the PC historically and moving forward. 

The group reached consensus to add item 5A. 

Motion passed 6-1 (Ciccotelli, Crow, Goodrich, Laaspere, Pape, and Clement- Yes; Richards -No) 

2. Public Comment: 

Mary Gorman stated that the PC should give more notice of agenda items. Richards agreed. 

Joel Stettenheim, the President of Norwich Solar, introduced himself. 

Troy McBride, the CTO of Norwich Solar, introduced himself. 

3. Commission Housekeeping: 

 

a. New Member welcome 

The chair welcomed new PC members Kris Clement and Bob Pape 

 

b. PC Methods, OML, mutual respect, Robert’s Rules, working groups, OML summary 

Laaspere stated the PC sets policies and uses staff to implement those policies, but the PC is 

in the driver’s seat. The goal of the PC is to exceed open meeting law requirements and to 

encourage public participation.  He will implement Robert’s Rules of Order for the meeting 

but also allow the discussion to keep moving. Laaspere also stated that the PC will need to 

work in parallel and small groups to complete the work that needs to be done. 

Richards stated that the SB’s practice is posting the agenda 5 days prior to allow time to 

review. He also stated the SB sets a deadline for correspondence.  



 

Laaspere recommended that the PC send agendas and packets 5 days prior to a meeting. 

Clement stated that the agenda can be sent through the list serve, and that there is another 

email list available to the PC. 

Cheryl Lindberg stated that the Board of Listers posted their agenda on the list serve with 

link to the town website along with a paper agenda in front of Tracy Hall and the town post 

office. 

 The group had consensus to set the deadline for submission of correspondence as 

Wednesday at noon before a Tuesday PC meeting, along with the deadline for the packet 

and agenda to be posted by the end of the day Thursday prior to a Tuesday meeting. It will 

be posted on the List Serve and at Tracy Hall 

Goodrich stated that correspondence can still be submitted after that time with the 

assumption that might not have been thoroughly reviewed due to time restrictions.  

4.  Chair Report:  

a. Laaspere stated that the PC meet in the future using a hybrid meeting. 

b. Laaspere stated the that here have not been any new applicants for planning director 

position. 

 

Goodrich stated that the PC used to be involved with the hiring of a new planning director 

until the town manager system. He went on to volunteer to help the town manager 

regarding future hirings. 

 

Ciccotelli stated that according to the statute, it is the duty of the PC to bring names of 

applicants to the SB. He also stated that the name Planning Director is inaccurate for the 

position and that it should be changed to Zoning Administrator. 

 

c. Goodrich recommended reviewing the job description at future a meeting and discussing it 

with the chair of the SB. 

 

Richards agreed and would prefer to find local interim candidates from the community. 

 

d. Planning and Zoning Files 

Laaspere stated that the lap used by the interim Zoning Administrator is accessible and that 

Pam Mullen is generating a list of categories of Rod Frances’s files. He opened discussion of 

which files would be needs and what to look for.  

 

Richards requested a copy of the letter from 2021 regarding the Solar Project 

 

Clement stated how useful the E911 parcel maps can be and suggested that Mullen could 

summarize resources for new PC members. 



5.  AHSC Memo – New Boston Rd Grant: 

Lubell stated that the memo was an update addressing concerns raised by the SB regarding the 

development of public town land for potential affordable housing. The memo includes the AHSC 

recommendation that the town apply for a $60,000 planning grant through the Vermont 

Community Development Program to investigate the feasibility of development of the New 

Boston Rd site. The town would be responsible for 10% ($6,000). He encouraged that the PC 

forward the memo to the SB and endorse it.  

Goodrich moved, seconded by Crow, to advance memo to the SB. 

Richards stated that he thinks that $60,000 is too much to assess the site and it can be done for 

less. Recommended digging test holes and small investigations first. 

Clement stated that since the SB had concerns, the PC should discuss it further. There is no need 

to rush the decision. 

Lubell stated that the AHSC has not rushed this decision and that there is a need to gather more 

information. He continued stating that the grant will cover surveying and associated costs and 

that this is the most cost-effective direction for the town, having to contribute $6,000. 

Clement stated that once all the restrictions were accounted for there may only be 5 acres left 

for development and questioned whether it was worth it for a small number of units. 

Lubell stated that Kyle Katz had calculated that the site could support about 12-15 units. 

Laaspere recommended that PC forward the memo to include a list of concerns. 

Goodrich amended his motion to include considerations of visual impact, cell tower and fall 

zone cost, landfill, wastewater, and social and environmental justice.  

Motion passed 6-1 (Ciccotelli, Crow, Goodrich, Laaspere, Pape, and Clement- Yes; Richards -No) 

Laaspere stated that members of the PC can submit specific written concerns to the SB for the 

next meeting. 

     6.  Agenda Priorities – 6 Month Plan: 

Goodrich recommended that the PC study the Town Plan, TRORC Regional Plan and the town 

Land Use Regulations. He continued stating that there should be a focus on the role of the PC, 

the role of the DRB and finding gaps in the LUR. He recommended setting future agenda items 

for working groups and flood considerations. (CRS) 

Ciccotelli stated that there is lots of work to be done regarding the Land Use Regulations and 

that's because we have to deal with the conflicts, ambiguities, and loopholes in our regulations. 

 

 



Clement stated that the language in the town plan can cause problems and needs to be updated 

to more specific language. 

Ciccotelli stated that there are guidelines for word replacement in courts and legislative 

councils.  There are new standards for drafting legislation and regulations, and that words like 

shall and other lawyer talk are being eliminated in favor of plain language. 

Clement recommended that PUD should be discussed. 

Laaspere recommended to set an agenda item to discuss the preferred solar designation of the 

Upper Loveland solar project. 

Clement stated the PC should confer with a lawyer to help determine what can be done by the 

PC. 

Richards stated he conferred with a lawyer and was told the PC has the power to review the 

designation.  Richards read from the STATE OF VERMONT PUBLIC UTILITY COMMISSION Case 

No. 21-2939-NMP. 

“I recommend that the Commission hold that Commission Rule 5.103 does not prohibit a 

municipality or the Commission from reviewing the validity of a letter of support before a CPG 

is issued. The purpose of the preferred-site letter is to allow towns to steer development to 

areas 

where the town supports development. Therefore, a municipality should be able to reconsider a 

letter, provided this decision is not made for arbitrary or discriminatory reasons. To hold 

otherwise would encourage developers to refrain from disclosing unfavorable information to 

municipalities when they request a preferred-site letter, knowing that a decision could not be 

rescinded. Similarly, the Commission must be able to review the validity of a preferred-site 

letter, including the accuracy of the representations leading up to the issuance of the letter.” 

Goodrich recommended that the PC should reach out to TRORC and can revisit the issue 

separate from the legal elements. He also recommended the PC reach out to the SB to hear out 

what their legal advice has been, which was met with consensus. 

Richards and Ciccotelli recommended adding evaluation of the PC’s ability to make changes to 

the preferred site letter the next meeting’s agenda. 

7.  Approve minutes: 

 Goodrich moved, seconded by Richards, to approve 6/13 minutes with corrections. 

Motion passed 5-0 (Pape and Clement abstain) 

Goodrich moved, seconded by Richards, to approve 5/9 minutes with corrections. 

Motion passed 4-0 (Laaspere, Pape and Clement abstain) 



8.   Public Comment: 

N/A 

         9.  Future Meeting Schedule, and Agenda: 

Next meeting 7/11/23 – Hybrid meeting at Tracy Hall and Zoom 

 

10.  Adjourn:   

Richards moved, seconded by Goodrich, to adjourn the meeting at 8:38PM 

Motion passed 7-0 

Future Meeting: 

July 11, 2023 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


