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STATE OF VERMONT

PUBLIC SERVICE BOARD

Joint Petition of Central Vermont Public Service Corporation )
("CVPS"), Danaus Vermont Cotp., Northern New England )
Energy Corporation ("NNEEC") for itself and as agent for Gaz )
Metro Limited Partnership and its parents, Green Mountain Power )
Corporation ("GMP") and Vermont Low Income Trust for )
Electricity, Inc. ("VL[E"), for approval of: (1) the merger of )
Danaus into and with CVPS; (2) the acquisition by NNEEC of )
CVPS and certain other Vermont companies; (3) the amendment )
to CVPS's Articles of Association; (4) the merger of CVPS into )
and with GMP; and (5) the acquisition by VLITE of a controlling )
interest in Vermont Electric Power Company, Inc. )
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Docket No. 7770

REPL
N

COUNSEL

NOW COMES Vincent Illuzzi ("Ratepayers")2 and files this rebuttal memorandum in support

of Intervention and Appointment of Independent Counsel. Ratepayers submit this Memorandum in

further support of their motion filed October I7 ,20tI and to respond to the arguments presented in the

Response and Opposition filed by the Petitioners and Department of Public Service ("DPS" or

"Department") and to explain more thoroughly why Independent Counsel is essential to assure the

integrity of the process.

BACKGROUND AND DUTIES OF LAWYERS AND PUBLIC OFFICIALS

This Docket confronts the Public Service Board ("Board") with an unprecedented situation that

calls for the appointment of Independent Counsel to protect the integdty of the Board's process and

public confidence in the result.

1 The Department does not oppose Ratepayers intervention on permissive grounds. DPS Response at p.11.
t And those ratepayers who stand in substantially similar position as I and who signed a signature page agreeing with my

position, all filed with the Public Service Board with my motion and petition. I am representing myself in this filing due to
time constraints but note that the signatories agreed with my filing and are deserving of the same affirmative ruling.
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desire or shown any effort to challenge the underlying transaction.s This is a unique proceeding that

will change the face of the Vermont utility industry, with unknown and long-term implications for its

ratepayers. Independent counsel is not only appropriate; it is essential.

Based on the following facts and arguments, Ratepayers believe they have demonstrated a

situation where Independent Counsel should be appointed.

I. Appointment of Independent Counsel under 30 VSA Q217 is Appropriate to Ensure that
the Petition is Thoroughly Reviewed

As a quasi-judicial body, the Board, like a court, relies on the advocacy - and sometimes

adversity -- of the parties to draw out the issues, test the evidence, and expose any criteria for

conditional approval. The Board's decision must be supported by the record evidence.

Usually, the Board looks to the Department to examine and challenge the petitioner's case. Yet

now, in a docket that will re-shape Vermont and its electric industry for generations, the commissioner

of the Department of Public Service is hobbled by circumstances which cast doubt on the Department's

ability to develop and present a case for the Public which the Board needs in order to make the very

best possible decision in deciding whether to approve or disapprove, and if to approve, to impose the

most effective conditions that will protect the ratepayers.

Here, the commissioner labors under the double burden of both a political pre-judgment and a

personal interest conflict. Because of these burdens, it would be difficult if not impossible for the

commissioner to provide detached advice and direction to the Public Advocate and his consultants. The

standards for a commissioner in this case, who is both a lawyer and a public official, demand

independence.

II. The State Administration has Prdudiced the Position of DPS

5 It may be unfair to characterize all intervenors' positions at this early juncture but we are faced with a tight schedule

already agreed to by the Department and others. As BED stated in its Reply Memorandum of Oct. 25,201t, BED should

not be precluded from raising and litigating any such issues for failure to have discovered them in advance.
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The DPS attempts to divert attention from the conflict by referring to Eric Miller as a mere

"employee" or an ordinary "partner" but in reality he is the managing partner of the firm and stands to

gain personally from this transaction. His role is candidly stated on the firm web site at this URL

http://www.sheehewt.com/lawyers/eric.miller (collected October 23,20Ll). As such, attorney Eric

Miller is responsible for the business success of the law firm, and thus has a powerful interest in the

success of the merger. His firm stands to represent what would be the largest electric economic entity

in Vermont, which would generate a large and steady volume of business for the Sheehey law firm and

secure the success of the firm for which Mr. Miller, as managing partner, is responsible. Revenue from

such representation will either flow directly to Mr. Miller in partnership compensation, or help to

support the business overhead and hence increase the profit available to distribute to the partners,

including Mr. Miller. In short, his law practice would be gilded for the foreseeable future, and perhaps

for a very, very long time.6 Commissioner Miller stands to profit from this arrangement.

The situation is virtually the same if the CEO of a petitioner were a family member of the

Commissioner. That situation would be patently untenable. Lngal ethics would require disqualification

of the commissioner, who is a member of the bar, and vicarious disqualification of the Department

legal staff. See, e.g., Kirk v. First Amer. Title Ins. Co. L38 Cal Rptr. 620, 649 (Cal. Ct. App. 2010) (one

tainted attorney results in automatic vicarious disqualification of entire firm.)7

t peritioners have cited ro U.S. v. Tierney,g4T F.zd 854 (8th Cir.1991), reh'g denied, 18th Cir. 1991). In Tiemey, the Court

found the law firm could not benefit from a private law suit for damages. That is not the situation in Docket No. 7770,

where not only GMP but its counsel will benefit on an on-going basis from a merger between the state's two largest electric

utilities, providing the law firm substantially more legal work in the future. See Cody v. Cody,2005 VT Ll6, 179 Vt.90,97
(disputed ethical facts may require fact finding).
7 However, that may not necessarily be the case in all instances under the Vermont Rules of Professional Conduct. S¿¿ Rule

1.7, Comment 11; also Reporter's Notes-2009 Amendment, comment 11 ("The cross reference to Rule 1.10 reminds

lawyers that these personal interest conflicts ordinarily will not be imputed to membets of the disqualified lawyer's firm.")
However, in In re: Margaret Strouse, infra, the Supreme Court noted that Rule 1.10 found that "In general, if one lawyer in
a firm would be prohibited by Rule 1.7 from representing a client, all are prohibited. See ià. 1,.10(a). This rule is subject to

an exception, however, when tle prohibition 'is based on a personal interest of the prohibited lawyer' if that interest 'does

not present a significant risk of materially limiting the representation of the client by the remaining lawyers in the firm." In
re Strouse,2011 VT 77, _ Vt. 

-, -4. 
3'o 

-; 
also See Rules of Professional Conduct, 1.10(a)." Attachment B. In the

present case the exception would not appear to apply since the Commissioner has been reviewing this application for some
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For this reason, questions concerning whether there is a conflict of interest violative of law are

not susceptible of generalized answers. Essentially, each case will be "law" only unto itself. Opinion

of the Justices,330 A.2d912,913-1.5 (Me. 1975).

It is difficult to imagine a clearer set of circumstances for the appointment of Independent

Counsel than those revealed in this case, so it may be unlikely that the Board will have frequent

occasion to appoint outside counsel. As the authority cited by the Department makes clear, such

counsel is appropriate when the Department's position undermines confidence in its ability to advocate

vigorously for the Public. Department Memo in Opposition at p. 4, n. 2. A healthy, passionate

assessment and presentation to the Board is essential in a docket of this significance.

Moreover, the State Ethics Code to which the Department refers is not the only standard

applicable to the Commissioner.

IV. The Role of the Commissioner as a Lawyer and "Personal Interest Conflicts"

The commissioner is both a public official and a lawyer. Each presents additional obstacles for

the commissioner and the Department under the circumstances of this case. The commissioner directs

the Department and in doing so she directs the Public Advocate and determines the planning and

strategy for his office. In turn, she receives direction from the Governor.

The Department is not the commissioner's client; the Public is. Although an attorney-client

relationship exists with the Public, it cannot be said that the role of the commissioner apropos of the

"public" is akin to the traditional role of private counsel apropos of a client. Cf Environmental

Protection Agency v. Pollution Control Bd., 69 III. 2d,. 394, 401-02,372 N.E. 2d 50, 52-53 (1977)

("...although an attorney client relationship exists between a state agency and the Attorney General, it

cannot be said that the role of the Attorney General apropos of a state agency is precisely akin to the
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I
When lawyers representing different clients in the same matter or in
substantially related matters are closely related by blood, marriage or civil
union, there may be a significant risk that client confidences will be
revealed and that the lawyer's family relationship will interfere with both
loyalty and independent professional judgment. As a result, each client is

entitled to know of the existence and implications of the relationship
between lawyers before the lawyer agrees to undertake the representation.
Thus, a lawyer related to another lawyer, e.9., as parent, child, sibling,
spouse, or civil union partner, ordinarily may not represent a client in a

matter where that lawyer is representing another party, unless each client
gives informed consent.ll The disqualification arising from a close family
relationship is personal and ordinarily is not imputed to members of firms
with whom thJlawyers are associated.r2

However, that does not end the analysis. The commissioner of the Department of Public

Service is not in a traditional lawyer-client relationship where the commissioner can pick up the phone

and ask if her clients (i.e. the "public") are troubled by the family relationship where her husband's law

firm is asking for approval of the sale of most of Vermont's electric utility infrastructure and service

territories and could be expected to benefit from such sale. In fact, as both a lawyer and a public

official, her duty is higher than a private lawyer and the standards imposed on her are far greater.

V. The Commissioner as a Public Official Has a Fiduciary Responsibility

In addition to her duties as a lawyer, the Commissioner of the Department stands in a fiduciary

relationship. The Maine Supreme Court in Tuscan v. Smith, 130 Me. 36, L53 A. 289 (1931), quoting

fromLesieurv. Inhabitants of Runford. 113 Me.3I7,93 4.838 (1915) held "thatpersons holding

public office become subject, relative to the powers and duties of that office, to '... obligations as

trustees for the public (which) are established as part of the common law, fixed by the habit and custom

of the people."' Id. at 46, 153 A. at294. The Maine Supreme Court had earlier emphasized the sanctity

of this relationship: "It is well established as a general rule that one acting in a fiduciary relationship . .

tt The "Public" cannot provide "informed consent" given the nature of the relationship. Accordingly, other mechanisms

must be found to provide confidence in the process.
12 

See ftnt. 6.

9



also Ross v. Wilson,308 N.Y. 605, L27 N.E. 2d 697,70t (1955) (observing that public officials are

"temporary trustees" of public property.

The t egislature has recognized this potential problem, and established the mechanism to avoid

it. 30 V.S.A. ç 217 . Independent counsel is essential arid should be appointed.

VI. Ratepayers Participation as Interveners is Appropriate.

In In re VPPSA, 1.40 VT 424 (1981) the Public Service Board was reversed for denying

intervention to a group of seven ratepayers under Section 208. The Court looked to the criteria of

Vermont Rule of Civil Procedure24, identical to the current PSB Rule 2.209, in holding the ratepayers

could intervene as of right. The court explained:

30 V.S.A. $208 allows a single company or five individuals to attack
utilit)¡ practices. This provision clearly indicates the lægislature's
determination that those who wish to do so are allowed to have a voice in
power supply issues. Intervention allows ratepayers to assert their own
interests in appropriate cases.

In re VPPSA, 140 VT 424 at 143 (emphasis added)

The court brushed aside arguments that the ratepayers' interest was "not direct, substantial and

significantly protectable." In re VPPSA,140 VT at 441. The Court held that the ratepayers' interest in

their utility rates gave them "an interest relating to" the transaction which supported intervention as of

right. 140 YT at 1.42. Although VPPSA involved bonded indebtedness that would directly flow

through to rates, the decision is not restricted to pecuniary interest. Vermonters and the Ratepayer have

an interest in more than just their immediate purse. In contemporary Vermont, issues of the political

economic effects of the merger, the planning efforts of their public utilities, the positions utility

officials are traditionally given on various state and regional commissions and organizattons, and

LL



<< Back

@VeÛïünt,sTruetedNawssourcetnrssl.'

Shumlin re¡terates support for GMP, CVPS merger

Halifax, Nova Scotia - July 77, 2077

The Shumliln administration strongly supports a marriage between
the state's two largest utilities. The Governor says merging GMP and
CVPS will be better for customers.

The Governor made the comments in a conference call with reporters
from Nova Scotia, Canada where he is attending a conference of New
England Governor's and Eastern Premiers, GMP's parent company,
Gaz Metro, is competing with another Canadian company, Fort¡s, to
buy CVPS. But Governor Shumlin confirmed his staff is talking about
the GMP deal with CVPS Board members as the board evaluates both
offers. State regulators would have to approve any change in
ownership,
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the client's husband and began dating hÍm. On or about
February 19, 2008, respondent saw her firm's client list and
realized that she was dating thehusband of her firm's client and
that the firm was represeqting the client in a divorce proceedíng

lsfinst thehusband. Wíthin several hours of discoivering ttris
infonnation, respondent informed the firmb senior attõrney
$a! she had recently become romantically involved with the
husband. Respondentrequested that the fiim cteate a "conflict
wall," which she believed would prevent her from pafticipating
in any representation of the client and allow hef to coãtinué
tlating thehusband.

{ 3. The day afrer meeting with respondent to discuss her
conflict, the senior attomey lefr respondent a message indicat-
ing that respondelt's employment would be æmináæd if she
refused to end her relationship with the husband. The next da¡
tespondent told the senior attomey that she had terminated tlie
relationship. In reliance on this representation, the seníor
atto_rney disclosed ttre situation to the client. After consulting
with another lawyer, and relying on the senior attorney's rep
resentation that respondent had terminated the relationship
with her husband, the client decided to continue using the firm
to represent her in the divorce.

J[ 4. Hciwever, re-spondent did not entirely cease contaci with
the husband. On February 2Á, 2t08, she ordered a gift of

. chocolates, to. be.delivered .to.the husband.. , At some point..
bemerin February 2l and.March 8, 2008, respondent anã her
children spent time with the husband and his children at a local
health club pool. Respondent ând the husband were also
together on other occasions during this period.

11 5. On March 8, 2008, the client left the state to seek
tre¿tment for her health. The client and her husband had
previously negotiated an agreefient stating that the husband
could move into the marital home to care for the child¡en in the
client's absence. On ttre same day that the client left for
Aeaúnent respondent and her childrenjoined the husband and
his children at the marital home and spent the night. Members
of the client's family learned about respondent's stray and
cont¿cþd tbe senior attorney about it on March 11, 2008.

1[ 6. The senlor attomey confronted respondent about he¡
overnight stay with the husband, and resporident admitted to it
and admitted that her relationshþ with the husband had
resumed, The senior attorney immediately terminated
respondent's employment with tl¡e firm. Respondent and her
children continued to live with the husband foi several months
after the termination of her employment.

j[ 71 In its decision and order addressing respondent's con-
duct, the Panel found that respondent's relationship with the
'husband had besn romantic Ín character at all times, 

-The panel
also concluded that actual harm - stess on the client and her
children - had resulted from tle relationship and that the
relationshþ had created the potential for mo¡e serious harm.
Fbrthermore, the Panel was concerned that respondent did not
acknowledge the "unongful nattue" of her conduct and felt that
she wæ eifher evasive or nonresponsive to questions about the

letaifs of her relationship with the husbanã. Ultimatel¡ the
Panel concluded that during her relationship with the husband,
respondent had engaged in deceit in violatìon of Rule 8.4(c)
and suspended her from the practice of law for a period of six
months.

Í 8. This Cout reviews a disciplinary hearing panel's fînd-
ings of fact under a clearly erroneous standard, Ã.O, 9, nute
LI(E); In re Farrar,2008 VT 31, g 5, 183 Vt. 592,949 A.Zd
438 (mem). A panel's findings are upheld if ',clearly and
reasonably supported by the evidence," whefher the ffuidings

are purely factual or mixed law and fact, In re Blab,l74 Vt.
628, 629,8I7 A.^ 1266, 1269 (2002) (mem.) (quoørions
omitted), lile give deference to the recommendations of a
disciplinary panel but use our own discretion and make our
own deþrmination as to which sanctions are apprcpriate for
violations of theRules ofProfessional Conduct. i¿ aiølO, gfi
A2Å atl?-69;Fanar,2008 VT31, jl5.
. ! 9. p4 appeal, disciplinary counsel argues that ræpondent

violated Rule 8.4(c) because her conduct involved deceit and
tl¡at, based on the American Bar Association standards and

lggêvating .factors, this Court should disbar respondent.
Respondent in turn, claims that her conduct did not cõnstitute
deceit and that, at most, she should have been reprimanded, not
subjected to suspension or disbarment. lve ãgrce witlr the
Panel's decision that respondent's conduct ínvolved deceit antl
constitutes a violation of Rule 8.4{c); however, we hold that a
publio reprimand, not disbarment or suspensíon, is the ap
propriate sanction.

. 9t 19, It is professional misconduct for a lawyer to "engage
in conduct involving dishonesty, fraud, deceit oi misrepreiel
üation." ..VjR,h.C. 8.4(c). The rule is meant to reach only
conduct "that reflects on an attorney's fitness to practice hwj'
In re PRB Diicket No, 2007-046,'iú9 w I ts,h 12, Lg7 vt.
35,989 4.2d.523.. ,ï.lf,,We.,beginwith an evaluation of the ethical ditrïculty
caused by respondend's conduct. Rule 1.7 of the Rules of
Professional Conduct plohiqib a lawyer from representing a
client without the client's written consent if the reÞresenøtlon
involves a "concurrent conflict of interest.,' V.R.itr.C, 1,7(a).
Such a conflict exists if "there is a significant risk that the
representation of one or more clients will be materially limited
. . . by a personal interest of the lawyer." Id. I.j(ir)(Z). In
gerreral, if one lawyer in a finn would be prohibited by Rule
1.7 from representing a clienÇ all are piohibited. See ¡d.
1.10(a)_. This rule is subject to an exception, however, when
þnrohi.bjtion "is based on a personal in[erestof theprohibited
lawyer" if that interest "does irot present a sigrificãnt risk of
materially limiting the representation of thé client by the
remaining lawyers in the fïrm," .ld. The Commentexplains the
orception as follows¡

The rule in paragraph (a) does not prohibit repre-
sentation where neither questions of client loyalty nor
protection of confidential information ar.e piesented,
Where one lawyer in a finn could not effectively repre-
sent a given client because ofsrong political beliefsl for
example, but that lawyer will do no work on the case
and the personal beliefs of the lawyer will not materially
limit ths representation by others in the firm, the fini
should not be disqualified. On the other hand, if an
opposing party in a case were owned by a lawyer in the
law fitm, and others in the firm would be riraterially
limited inpursuing the matter because of loyalty to that
lawye¡ the personal disqualifïcation of 

'the'lawyer

would be imputed to all others in the firm.
Id.,cmt,I31,

11 12. Under Rule 1.7(a)(2), there is a conflict of interest if
the firm's senior attomey represented the client in her divorce
and, at_ the same time, another attomey in the firm has a
romantic relationship with the client's husband, Such a situa-
tion raises serious concerns about loyalty to the client and
misuse of confidential information. See id., cmts. [6], [10],
This conflict is closer to the hypothetical frorn Commeu-t [3]
where disqualifïcation is ímputed to all fînn members, thantõ
the hypothetical where it is not. The situation created a sig-
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language used in the ABA Standards is relatively broad and
subjective, and, when applied to this casq different ABA
Standards appear to advocate the use ofdifferent sanctions.

![21. Disciplinary counsel urges us to look at tt¡rce ABA
Standards which, counsel ârgues, each support a sanction of
disbarmenü Standards 7, l, 4.6 and 5. 1 1. The Panel concluded
that Standards 7.1 and 4.6 apply and support suspension.
Respondent argues tlat neither standard 7.1 nor 4.6 apply and
ûhat Standard 5.11 does not support disbarment or süspension.

1122.'Í,le start with Stândard 7.1, which appears to be the
primary standard relied upon by ttre Panel. It pertains to
"Violations of Ofher Duties Owed as a Professional," and it
provides for disbarment if such conduct is intended 'to obtain
a benefit for the lawyer or another, and causes serious or
,potentially serious injuy to a client tlre public, or the legal
system." We agree with respondent that this standard does not
apply to this case. As stated in the inüoduction to the standard,
it is meant to apply to "cases involving false or misleading
communication about the lawyer or the lawyer's se.rvices,
improper communication of fields of practice, improper
solicitatìon of professional employment ftom a prospective
client, unreasonable or improper fees, unauthorized practice of
law, iriproper'withdrawal from represéntation, or failurei to
report professional misconduct." ABA Stândards g 7,0, at 46.

,.Nonq.of these behaviors.m¿tches ¡espondent's conduslhere.
11 23. \ile have a similar view of Standard 4.6. It sanctions

disbarment when the lawyer "knowingly deceives a client with
intent to benefit the lawyer" atd "causes serious lqiury or
potential serious injury to a client." ABAShndards g 4,61, at
36, The standard states that it is invoked when tïe lawyer
"engages il fraud, deceit, ormisrepresentation directed toward
a client." Id g 4.6, at 36, We recoguize that respondent's
conduct caused harm to the client, but the fraud, as we defined
it above, was aimed primarily at the senior attorney and the
firm, and not directly at the client. If respondent had used
confideritial information from the client or the senior attorney
to bedefit the husband, the situation would be different and
Standard 4.61 could apply. There rilas, however, no evidence
of such conduct.

9[ Ø, Ihis leaves us with Standmd 5,1, which does cfearly
apply because itcovers other instances ofconduct "involving
dishonesty, fraud, deceig or misrepresenùation.u Disciplinary
counsel and respondentpoint to different zub-sections of ABA
Ståndard 5.1. Standard 5.11(b), advocated forby disciplinary
counsel, states that disbarment is generally appropriate if a
lawyer engages in intentional conduct involving "dishonesty,
fraud, deceit, or misrepresentation that seriously adverseþ
reflects on the lawyer's fitness to practlce." Standard 5.13,
advocatçd for by respondent, states that reprimand is generaþ
appropriate "lvhen a lawyer knowingly engages in any other
conduct that involves dishonesty, fraud, deceit or misrepresen-
tation and tlat adversely reflects on the lawyer's fitness to
practice." The difference between these two ABA Standards
ls the seriousness of the reflection on the lawyer's fihress to
practice. This standard, however, contains no option between
reprimand and disbarment, such as suspension, The sanction
to be applied, thereforg be it disbarment, reptimand, oÍ some-
thing in between, requires an exerc.ise ofjudgmegt, "

l[ 25. h decidingbetweenS.ll(b) and 5.13, we agree with
respondent that 5.13 is the more fitting. IVhile we conclude
her actions reflected adversely on hel fitrress to practice law,
we do not agree that the reflection \ilas so serious as to merit
disbarment. This opinion is supported by a review of the
Commentary to ABA Standard 5, 1 1, which discusses a number

of cases whe¡e disbarment was prcper, all of which involved
significantly more serious conduct, See ABAStandards g 5.1 l,
at 38, Commentary (citing cases where lawyers were convicted
of serious felonies and disbarment was imposed, including /n
re Grímes,326 N.W2d 380 (Mich. 1982) (disburing lawyer
convicted of two counts of federal income tax evasion and one
count of subordination ofperjury) and,Sbah Díst. Comm. of the
Va. State Bar u Hodgsott, No. 80-18 (Va. Discíplinary Bd.,
1981) (disbarring lawyet who advised client ihathecould make
aüangements to have her husband killed in lieu of bringing
child custody suiÐ.

9[ 26. Like the Panel, we fïnd that the ABA Standards offer
guidance but are not dispositive in this case. lVe note that the
sanctions are.intended to le¿ve "room for flexibilþ and
'cteativity in assigrring sanctions in particular cases." 

'ABA

Standards, Preface at 2. Also, as the Panel did, we hrm to
preredent from this Court to augment our analysis under the
standards, While our precedents do not preclude disbarment
as a sanction in a case like this, neither do they compel it as a
remedy. Rather, on careful review, ourprecedents suggest ttrat
a public reprimand is most appropriate,

1[27. Wehave generally deemed disbarment to be wananted
onty in cabes of veiþ serioirs misc-onduc! such as sigrificant
criminal activity, misuse of client information or funds, or

, deceit in the handling of client information. See, e.g., In re
Hunter,lTl Vt, 635,639,769 A.zd 1286,I29t (2000) (mem.)
("\Me conclude that disbarment is tho appropriate sanction to
protect the public. Respondent engaged in serious criminal
conduct, misused clients'funds for his own benefit, and lied to
clients, attorneys and the court to cover up his misconduct.")¡
In re Burgess, 169 Vt. 533, 533, 725 A.zd 3A2,302 (1999)
(mem.) (disbaning already-suspended attomey where suspen-
sion stemmed from federal convictions in California on char-
ges of contempt interst¿te tansport¿tion of stolen property,
and fraud, and after incarceration, he violdted probation and
was again incarcerated; in spite of probation condition
prohibitínghim frompracticinglaw, he acceptedjob with a law
firrn and ultimately defrauded the finn, resulting in additional
lncarceration); In re Abell, 166 Vl 6?ß, 697 A.2Å 340 (1997,
(mem.) (disbaning attorney who embezzled $408,260 from his
law firm); In re Mìtiguy,161 Vt 626, &l A,2d362 (1994>
(mem.) (disbarring attorney who was convicted of four counts
of embezzlement for embezzling client ftnds and two counts
pf false swearing); In re Jpy, 158 Vt. &6, 650, 605 A.2d 850,
853 (1992, (mem.) (disbaning attorney wherehe "abandoned
[client] and then lied to her about tlre st¿tus of he¡ case," despite
attomey'sknowledge of oblþtions to client; attomey's aban-
donment of client's case resulted in preclusion of clientpursu-
ing legal remedies in court). In contast to the cases where we
have ordered disbarment, the conduct at issue here involved no
criminal activity - either charged or uncharged, F\rthermore,
the conduct at issue was not related directly to the handling of
client matters or funds. While respondeni's behavior did-in-
volve hmm to a clienf the harm did not result ftom di¡ect
misconduct with relation to a client's case; it resulted from
respondent deceiving her employer, and thereby indirectly
deceiving the client. We believe that these distinctions makê
disbarment an inappropriate response.

JI 28, The suspension ordered by the Panel also fails to
follow our earlier cæes. ABA Standard 7.2 suggests thqt a
lawyer be suspended when the lawyer "knowingly engages in
conduct that is a violation of a duty owed as a professional, and
causes injury or potential injury to . . . the public or the legal
system," If, however, the conduct is an isolated instance of
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guished. There was no actual injury to the public. She is a
relatively new attorney, in practice for læs than seven years,
with no prior disciplinary record.

Thz decísion of thc Prafessíonal Responslbility Bøardb
H earíng Panel that respondent víolaled RuIe 8,4(c) ß afrrmed.
Respondent ß lureby publìcþ tcprimandedfor her conduct.

11 37. DOOLEY, J., dlssentíng, I concur with the majority's
conclusion that respondent engaged ín deceit and violated Rule
8,4(c) of the Rules of Profesional ConducL HoweVer, given
the level of deceit involved, f cannot agree that a public
reprimand is the appropriate sanction. I believe the suspension
imposed by the Panel is more fitting. Accordingl¡ I respect-
ñrlly dissent.

138, The majority conectly identifies the ethical problem
caused by respondent's conduct but inaccurately downplays
the hann caused by her actions, By carrying on a tomantic
relationship with ttre client's husband, respondent cleæly
cre¿ted a conflict of interest that was imputed to her entire firm,
causing it and itsmembers to violate Rule 1,7(aX2)'of the Rules
of Professional Conduct. She did this knowingly and inten-
tionally - she did it suneptitiously after promising to tenninate
the relationship,

1139, The majôrity seeks to justify its de¡isión to impose a

public reprimand instead of a suspension by minimizing the
seriousness of respondent:s, conducl.concluding, that,r.espon
dent only "briefly exposed the finn to a potential efhical
violation, but. . . that potential was soon extinguished," Ante,
5136. lilhile it is tue the finn's exposure to potential ethical
violatìons was short, that is because the senior attorney learned
ofrespondent's actions independently and terminated her, Had
the client's family not infonned the senior atûomey about
respondent's overnight visit, there is no indication respondent
would have taken any action on her own to end the firm's
expo$ue to the ethical violation.

j[ 40. The misconduct in this case involved deceit, and the
impropriety of the behavior was obvious. After definitively
being told that she could notmaintain both her position at the
finn and her relationshþ with the opponent of the firm's
divorco clienl respondent chose to continue orrest¿¡trelations
with the opponent-husband, while failing to disclose the ongo-
ing relationship and the conflict of interest it created. The
senlor attorney relied upon respondent's promise to terminate
the relationship with the husbatd and continued to employ
reqpondent and to represent theclient, unaïvare ofthe renewed
conflict of interest. Respondent understood the conflict of
interest that was created by her conduct as shown by her
misguided request for a "conflict wall." As the Panel found,
and the majority recoplzed, reqpondent's actions damaged not
only the client, but also damaged tt¡e firm and the senior
attorney's telationship with tlre client, Respondent's behavior
jllusfrates a serious lack ofjudgment and lack of moral char-
acter that reflects adversely on her fitness to practice law.

1[ 41. As the majority recognizes, we give deference to the
Panel's decision. In giving deference, I concur with thePanel's
decision that a reprimand is too lenient a sanction, given the
level of deceit and the severity of the potential ethics violation
here. Altt¡ougþ I agree with the majority that the ABA Stând-
.ards are broad and subjective and do not lead conclusively to
any one sanction in this case, I believe they support a suspen-
sion. See ABA Center for Rofessional Responsibility, Stand-
ards for Imposing Lawyer Sanctions (1986) (amended 1992).
ABA Standard 5.1 is the most applicable standard as it deals
with conduct "involving dishonesty, ftaud, deceit, or mis-
representation." As the majority notes, the parties point to

different subsections of Standard 5.1. Disciplinary counsel
advocates for ABAStandard 5.11(b), which states disbarment
is generally appropriate for "intentional conduct involving
dishonesty, fraud, deceit, or misrepræentation that seriously
adversely reflects on the lawyer's fihress to practice." ABA
Standard 5,13, for which respondent advocates, states that a
reprimand is "generally appropriate when a lawyer knowingfy
engâg€s in any other conduct that involves dishonesty, fraud,
deceit, or misrepresentation and that adversely reflects on the
lawyer's fîtress ûo praitice law." The majority conectly ac-
knowledges that whetherornot the seriousness of an attorney's
actions rises to the level covered by Standard 5,11(b) is an
exüemely subjective determination. Because tttis ABAStand-
ard does nôt provide for suspension, dte severity ofthe sanction
variès $emendously based on the difference in the degree of
conduct,

J[42.I agree wíth respondentand themajorþ thatStandard
5.13 is more appropriate than 5.11O);however' as tltemajority
notes, the standards-are intended to leave "room for flexibility
and creativity" in imposing sanctions. ABAStandæds,Preface
at 2. Taking into ãccount the aggravating factors pre.sentin $is
case, I believe a suspension is more appropriate than a

' 
reprimaird-under the ABA Standards. Respondent's deceit was
inientional, and it compromised the positionofherfirm and tlte

..senion¿ttorne¡,,Adding to the seriousness of this underlying
offense ate the following aggravating factors: (1) respondent
appeared to have little remorse; (2) the motive behind
régpondent's behavior was selfish; (3) tire client harmed in this
case was a vul¡erable victim; and (4) respondent's ans\ryers to
questions were vague and non-responsive.E Given the severity
of the underlying offense and the added aggravating factors, a
suspension is appropriate.

J[ 43. The imposition of a suspension is also most consistent
with prior precedent ftom this Court, which suggests a public
reprimantt would be too lenient. In general, meaningful com-
parisons ofattorney sanction cases are difficult as the behavior
that leads to sanctions varies so widely between cases, That
said, because respondent's conduct involved obvious deceit
and she knowingly put all members of her firrn in violation of
etl¡ical standards, the conduct at issue here is more se¡ious than
behavior for which we have issued reprimands,

fl 44. The majority ties to liken respondent's actions to the
behavior that resulted in a public reprimand in In re Warren,
167 Vt,259,7M A.21J789 (1997) (per curiam). In thatcase,
fle respondent sent tlrree letters to the wife of the man with
whom his estranged wife was living. These letters asked the
wife repeatedly to contact the respon(lent ancl offered the wife
help in getting a divorce from her husband "at no cost to you
but at great expense to him." Id. aJ264,704 A2:Å at790. V/e
found the respondent violated the Code of Professional
Reqponsibility in Wanen because the content of his letters
made sense only as an offer to use his knowledge of the law
and legat experience in an unethical mariner, íd, at262,704
A.2l at 791; however, we also noted there was little actual
injury as a result of tlre respondent's conduct. Id. at 262,704
A,2Å at792. The majorþ suggests that this case is conholled
by Wanen because the respondent tnWanen "had a selfish
motive for revengo," and "respondent had a selfish motive for
romance." Ante,fr35. rtrhile the subject matter and motives
involved in the two cases might be similæ, the actions taken
by ræpondent here were significantly more egregious. In
Wørren, the respondent violated the Code of Professional
Responsibility, and he alone risked suffering any consequen-
ces. He allowed his emotíons to drag him into a violation of
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