STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Investigation pursuant to 30 V.S.A. §§ 30 and Case No. 20-1611-INV
209 into whether the petitioner initiated site
preparation at Apple Hill in Bennington,
Vermont, for electric generation in violation

of 30 V.S.A. § 248(a)(2)
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RESPONDENTS’ POST-HEARING BRIEF

“Vermont has long recognized ownership of property to include the ownership of that
which is below the ground and that which is attached overhead.” Alvarez v. Katz, 2015 VT 86 at
P9. “[W]here a tree stands wholly on the ground of one [it] is his tree.” Id. at P13 (internal citations
and quotations omitted.) Here the Public Utility Commission (“Commission” or “PUC”) has
enjoined cutting trees that are entirely on a landowner’s property—trees that are being removed to
make way for farming uses. Just like A/varez, there is no “irreparable harm sufficient to support
an injunction; and [the] injunctive relief results in a taking of appellants' property without
compensation.” /d. at P8. Making matters worse, the PUC’s claim of jurisdiction over the
landowner rests solely on treating the landowner and the solar project companies as a collective
“person” under 10 V.S.A. §6001(14) in direct contravention of the Vermont Supreme Court’s
holding in In re Mt. Top Inn & Resort, JO 1-391,2020 VT 57. Here, the landowner’s only role is
leasing part of the land to the solar companies. The landowner has no other financial interest in
the solar companies or the solar projects, and is not the applicant for a CPG.

On Friday, December 4, 2020, the Commission held a Preliminary Injunction Hearing (the
“Hearing”) to determine whether the Commission should issue further injunctive relief after the

Commission’s June 26, 2020 issuance of a temporary restraining order (the “TRO”) in the above-
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captioned matter after the initial hearing that was held on June 26, 2020 (the “Initial Hearing™).
The Hearing also addressed whether the developer’s site work constitutes site clearing activities
without a certificate of public good (“CPG”) in violation of 30 V.S.A. Section 248(a)(2). This
brief explains that (I) the Commission lacks the authority to address the alleged violation, (II) the
developer’s site work does not constitute site clearing activities in violation of 30 V.S.A. Section
248(a)(2) because it was not done in preparation for an electric generation facility, (III) assuming
arguendo that the developer’s work constitutes site clearing in violation of 30 V.S.A. Section
248(a)(2), there has not been any (nor will there be) any irreparable harm suffered by any
proponent of the injunction, (IV) the TRO should be dissolved on the grounds that (a) the
restriction on site preparation is unconstitutionally vague, (b) the TRO violates the Cady Hill
requirement of administrative consistency, (c) the TRO violates due process because of lack of fair
notice, and (d) the TRO is based upon a rare plant classification system that is invalid, is beyond
the Vermont Agency of Natural Resources’ (“ANR”) authority and is unscientific and (V)
assuming arguendo that the Commission has the authority to issue an injunction, such injunctive
relief could only ever be temporary in nature (i.e., preliminary and not permanent) and would not
apply to the Horticultural Use Lot (as defined below) or any portion of the site where the Plants
(as defined below) do not exist.

Procedural Background

On June 24, 2020, this matter was opened up by the Commission on its own motion in
response to a complaint by Annette Smith filed in docket 8454. Apple Hill Solar LLC (“AHS”) is
the “petitioner” in docket 8454. On June 26, 2020, the Commission announced that it was issuing
the TRO against Allco Renewable Energy Limited, its affiliates, which the TRO concluded

covered Chelsea Solar LLC, Apple Hill Solar LLC, and PLH Vineyard Sky LLC (“PLH”) (which



the TRO labeled collectively, the “Developer” but which this brief refers to as the Respondents),
and the Respondents’ subsidiaries and contractors. The TRO prohibited any further tree clearing
on two parcels in Bennington, Vermont—the parcel on which the proposed Chelsea Solar and
AHS projects are proposed to be sited (the “Solar Parcel”) and the parcel adjoining the Solar Parcel
that is currently an apple orchard, a horticultural use (the “Horticultural Use Parcel”). The
Commission also provided notice of a preliminary injunction hearing to occur on July 9, 2020.

On June 29, 2020, the Respondents filed a motion requesting a clarification of the TRO.

Also on June 29, 2020, the Commission issued an order seeking comments from the parties
regarding activities at the Apple Hill parcels since the TRO issued.

On June 30, 2020, ANR filed a response to the Commission’s June 29 Order asking that
the Commission order the Respondents to describe any activities that have occurred in the Apple
Hill parcels.

On July 1, 2020, the Respondents filed a motion with the Commission to vacate the
injunction hearing scheduled for July 9, 2020.

On July 2, 2020, in response to the Respondents’ motion to vacate, the Commission
postponed the injunction hearing and set a briefing schedule on the Respondents’ motion.

On August 17, 2020, the Respondents submitted a motion to dissolve the TRO.

On August 26, 2020, the Commission issued an order denying the Respondents’ motion to
vacate the preliminary injunction hearing and providing notice that the hearing was being
rescheduled for September 8, 2020.

On September 1, 2020, the Respondents filed a notice of appeal to the Vermont Supreme
Court seeking relief from the Commission’s orders of June 26, 2020, and August 26, 2020. The

Commission’s September 8, 2020, hearing was cancelled in light of the Respondents’ appeal.



On November 5, 2020, the Vermont Supreme Court dismissed the Respondents’ appeal
without prejudice to refiling it if a preliminary injunction is granted and directed the Commission
to conduct the preliminary injunction hearing without delay. The Hearing occurred on December
4,2020.

Factual Background

PLH is the owner of a 27-acre parcel in Bennington, Vermont, located at the end of Willow
Road. There are two solar projects proposed for that parcel. The solar project proponents are
Chelsea Solar LLC (“CS”) and AHS. Those entities are owned by Allco Finance Limited, which
is, in turn, indirectly wholly owned by Thomas Melone. That 27-acre parcel, referred to herein as
the “Solar Parcel,” is shown on Exhibit PLH-TMM-1. PLH also owns an adjoining parcel that is
the Horticultural Use Parcel, which is also shown on Exhibit PLH-TMM-1. PLH has no financial
interest in either CS or AHS and is not the applicant for a CPG for either proposed solar project.
PLH’s financial interest vis-a-vis CS and AHS is a lessor of the land to CS and AHS.

On January 6, 2020, the hearing officer in PUC Docket 8454 issued a proposed decision
recommending denial of a CPG for the AHS project. Recognizing the likelihood of potentially
more years of litigation surrounding the solar projects, in March of 2020, PLH decided that the
time had come to put both the Solar Parcel and the Horticultural Use Parcel to productive use.
The 2018 Farm Bill legalized the growing of hemp, which is a horticultural use for, among other
things, the extraction of cannabidiol. In Vermont, the Agency of Agriculture Food and Markets
(“AAFM?”) created a registration system in order to license the growing of hemp. PLH applied for
a license for the 2020 growing season paying a fee equal to $1,000 in order to grow hemp on the
Horticultural Use Parcel and the Solar Parcel. The Horticultural Use Parcel is not the proposed

site for the two solar projects. PLH received its license from AAFM on June 29, 2020. As can



be seen on Exhibit PLH-TM-1, there was proposed a line of newly planted trees on the north end
of the Horticultural Use Parcel by AHS. Those trees were removed as part of the amendment to
the AHS petition for a CPG which is discussed below. If planted, however, those trees would not
require clearing because that area is already cleared. In fact, most of the Horticultural Use Parcel
is clear of trees.

PLH also is planning to use the Solar Parcel for farming purposes, specifically, raising,
feeding, and management of sheep, and the on-site storage, preparation, and sale of hemp and
potentially the growing of hemp. The sheep operation would now be conducted by PLH’s wholly-
owned corporation, Vineyard Sky Farms Corp., a Florida corporation (“VS Farms”), formed in

October 2020.

VINEYARD SKY

W

VS Farms has a full-time livestock operations manager. See, Exhibit PLH-TM-2. VS

Farms will operate a sheep farm in Bennington, Vermont, and one in Plainfield, Connecticut, as
part of its initial operations. Those geographic locations are strategically located to maximize the
opportunities for sheep grazing on solar sites operated by Allco as well as third parties in Vermont,
New York, Connecticut and Massachusetts. In addition to realizing revenue from grazing on land
of solar projects, VS Farms expects to derive income from the sale of market lambs, wool and

milk. Eventually, VS Farms plans to expand its operations to include making cheese. = Those



activities constitute farming under 10 V.S.A. §6001(22). The onset of COVID-19 delayed the
clearing activities for both parcels. The clearing contractor engaged by PLH commenced on-site
work on June 8, 2020. On March 23, 2020, AHS filed an amendment (the “Amendment”) to its
petition for a CPG, see, Intervenors Exhibit 2, reflecting PLH’s farming activities. At that time,
AHS’s petition for a CPG was back at the PUC after remand from the Vermont Supreme Court
(Docket 2018-358). PUC Rule 2.204(G)(1) provides: “Proposed amendments may be filed at any
time.” The Amendment provided notice to all parties of PLH’s planned farming activities for both
the Solar Parcel and the Horticultural Use Parcel.
ARGUMENT
INTRODUCTION

The PUC’s claimed basis for jurisdiction is 30 V.S.A. §209(a)(8), which relates to
wholesale electricity sales under the Public Utility Regulatory Policies Act (“PURPA™). Under
the PUC’s theory of jurisdiction, if the PUC has jurisdiction over the sale of electricity to
Vermont’s utilities under a standard offer contract by Chelsea Solar LLC and AHS, then it also
has jurisdiction over all activities of any entity that may have some connection with the parties to
the electricity sale contracts, such as land lease. Section 209(a)(8) has nothing to do with
jurisdiction over facilities or non-parties to wholesale electricity sale contracts, for if it did the
Federal Energy Regulatory Commission (“FERC”), which has jurisdiction over all electricity
wholesale sale contracts, even those under PURPA, would also have the authority over siting of
projects in Vermont, and under the PUC’s logic, farming activities proposed for such sites too.

Prior to this case, the PUC’s position on activities of a landowner during the CPG process
was that “a petition filed under 30 V.S.A. § 248 does not terminate the ability of the Petitioner to

conduct otherwise lawful activities on its land, provided that these activities do not conflict with



any requirements contained in a CPG issued by the Board.” Georgia Mountain, Docket No 7508,
Order of January 5, 2012. Here, no CPGs are in place here, thus there are no requirements to
conflict with. The activities enjoined by the PUC on both the Solar Parcel and the Horticultural

Use Parcel are clearly “farming” under 10 V.S.A. §6001(22). Moreover, even if the PUC could

impose pre-CPG restrictions on the Solar Parcel, clearly nothing in Title 30 gives the PUC the

right to regulate farming activities on land, such as the Horticultural Use Parcel, that is not the site
for a proposed electrical generation facility.

L The PUC’s Jurisdictional Claim Fails Because It Depends Upon Treatment of the
Landowner As The Same Collective “Person” As CS and AHS In Direct
Contradiction To In re Mt. Top Inn & Resort, JO 1-391, 2020 VT 57.

The solar project developers are Chelsea Solar LLC and AHS. Those entities are owned
by Allco Finance Limited, which is, in turn, indirectly wholly owned by Thomas Melone. Allco
Finance Limited is a Delaware corporation that has its own separate accounts, audited financial
statements and operations. The PUC’s orders improperly treat all entities with direct or indirect
common ownership as a single entity entitled to be regulated under 30 V.S.A. §209(a)(8) and 30
V.S.A. § 248. PLH’s only role with respect to the two proposed solar projects is that of a
landowner who would lease the land on which the solar facilities would be located. After
construction, those solar facilities would be sold to a third-party financial institution with CS and
AHS remaining as the respective operator of each project. The PUC’s treatment of PLH as part of
a single “person” is without any legal foundation and is contrary to the Vermont Supreme Court’s
recent decision in /n re Mt. Top Inn & Resort, JO 1-391,2020 VT 57 holding that different entities
are the same person under 10 V.S.A. §6001(14) only if the entities are affiliated with each other
for “profit, consideration, or any other beneficial interest derived from the partition or division of

land.” Here, there is no partition or subdivision of land that PLH is involved in. PLH is solely the



landowner, and while sharing indirect common ownership with the developers of the solar projects,
is entitled to be treated as a separate entity.

1. 30 V.S.A. §209(a)(8) Does Not Provide Jurisdiction Over Non-Companies, Siting
Issues Or Farming.

The PUC’s theory of its jurisdiction against a landowner’s farming activities on the Solar
Parcel is that (1) AHS is a party to a standard offer contract for the sale of electricity to Vermont
utilities for a to-be-built solar project on the Solar Parcel, see 30 V.S.A. §8005a, (2) under 30
V.S.A. §209(a)(8), the PUC is granted authority to regulate the “sale to electric companies of
electricity generated by [certain] facilities,”! and (3) regulating the sale of electricity to Vermont
utilities includes regulating farming activities on the parcels where the projects would be located
for those wholesale electricity contracts.

As to the Horticultural Use Parcel, the PUC’s theory of jurisdiction is that because, in its
view, it has jurisdiction over the Solar Parcel, and under the pre-Amendment plan for the AHS

project (which was rejected by the PUC) there would be a line of new trees to be planted on the

! The class of facilities covered by section 209(a)(8) are what are called “qualifying facilities” or
“QFs” under the Federal Power Act and PURPA. 30 V.S.A. § 209 provides:

(a) General jurisdiction. On due notice, the Commission shall have jurisdiction to hear,
determine, render judgment, and make orders and decrees in all matters provided for in
the charter or articles of any corporation owning or operating any plant, line, or property
subject to supervision under this chapter, and shall have like jurisdiction in all matters
respecting:

sk

(8) the sale to electric companies of electricity generated by facilities:

(A) that produce electric energy solely by the use of biomass, waste, renewable resources,
cogeneration, or any combination thereof; and

(B) that are owned by a person not primarily engaged in the generation or sale of electric
power, excluding power derived from facilities described in subdivision (A) of this
subdivision (8); and (C) that have a power production capacity that, together with any
other facilities located at the same site, is not greater than 80 megawatts.
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north edge of the Horticultural Use Parcel as part of a visual mitigation plan proposed by AHS,
then the PUC can enjoin farming activities on the entirety of the Horticultural Use Parcel too.

The PUC’s theory of jurisdiction is plainly wrong. If it were correct, that would, in turn,
mean that the FERC, which has jurisdiction over al// electricity wholesale sale contracts, even those
under PURPA, would also have the authority over siting of those projects in Vermont, and under
the PUC’s logic, farming activities proposed for such sites too.

The PUC’s theory of jurisdiction makes no sense from another perspective. If an applicant
for a CPG had a wholesale electricity contract with a utility outside of Vermont, then the PUC’s
theory concedes that the PUC would have no authority to issue injunctive relief related to that
project, no matter what activities the landowner was engaging in.

As the plain language of section 209(a)(8) states, the subsection gives the PUC authority
to regulate the sale of electricity to Vermont’s electric companies under PURPA. See, e.g., In re
Vicon Recovery Sys., 153 Vt. 539, 547; 572 A.2d 1355 (1990) (rejecting the Department of Public
Service’s contention that the PUC did not have “authority under Vermont law to give any opinion
or make any decision about the rate or price in a PPA” because a power purchase agreement
involves the “sale to Central Vermont of electricity generated by Vicon, a facility that meets the
statutory criteria squarely.”); In re Department of Pub. Serv. Respecting Application of Gen. Order
65, 161 Vt. 97, 102, 632 A.2d 1373 (1993). The Vermont Supreme Court has also distinguished
the authority granted in section 209(a)(8) (which is limited to the sale of electricity), with a CPG
proceeding. In re Vermont Elec. Power Producers, 165 Vt. 282, 683 A.2d 716 (1996).

Enacted in 1980, the purpose of section 209(a)(8) is “to encourage development of
electricity through the use of biomass and other renewable resources, waste and cogeneration,

while giving due consideration to the duties and responsibilities of utilities.” See, Respondents’



Supreme Court Appendix at A.102. The legislative history confirms that the purpose of section
209(a)(8) was to provide the PUC with state law authority to exercise the power a “state regulatory
authority” was given under PURPA to implement the FERC’s PURPA rules. See, e.g.,
Respondents’ Supreme Court Appendix at A109 (“SEN. SCOTT: Up to now, FERC has had total
jurisdiction in rate setting for wholesale sales. And that is so that if they bought wholesale from a
distributor, FERC would set the rate. Under the PURPA act, which duly is giving the opportunity
for the local, regulartory [sic] commission to be involved in setting a rate for the purchase of small
... We are getting back some power that we did not have before.”)?

Jurisdiction over wholesale electricity sales by QFs has nothing to do with siting authority
for such projects, which is governed by 30 V.S.A. § 248. If the PUC were correct that section
209(a)(8) also gave it jurisdiction over permitting and siting issues (including farming activities of
landowners), then section 248 would be superfluous. Under the PUC’s theory here, it would not
need to be constrained by section 248 because it would have super-permitting authority and all-
encompassing land use regulation authority simply because a wholesale sale electricity contract
exists for a proposed project on a particular site.

Under the PUC’s expansive view of its super-jurisdictional authority, it believes it can also
limit farming activities on land that is not the site of a solar project, but that prior to the Amendment
to the plan (rejected by the PUC) would have had a handful of new trees planted on one end of the

parcel (which end needed no clearing because the area is clear already). Having those proposed

2 The term “State regulatory authority” means, as relevant here, *...any State agency which has
ratemaking authority with respect to the sale of electric energy by any electric utility (other than
such State agency).” 16 U.S.C. §2602(17) (emphasis added.) The term “State agency” means a
“State, political subdivision thereof, and any agency or instrumentality of either.” 16 U.S.C.
§2602(16). The Vermont Legislature (as the ultimate “State agency” with ratemaking authority)
and the PUC as a delegate of legislative ratemaking power, are each a state regulatory authority
under PURPA.
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new trees on one end of the Horticultural Use Parcel meant in the PUC’s view that it had the
jurisdiction to halt all farming activities on the entire Horticultural Use Parcel.

Prior to issuance of a CPG, the PUC has no jurisdiction and no authority to issue an
injunction to prevent a landowner from using its land for farming.> AHS timely filed the
Amendment in order to allow the PUC to continue its review under section 248 reflecting the
conditions of the parcel that would exist when and if the solar project were built.

VS Farm’s proposed activities clearly constitute farming under Vermont law. See, 10
V.S.A. § 6001(22). VS Farm’s proposed activities of raising, feeding and management of sheep
fit squarely within 10 V.S.A. § 6001(22)(B). VS Farm’s proposed activities of selling lambs and
wool fit squarely within 10 V.S.A. § 6001(22)(E). VS Farm’s proposed activities of growing,
storing and processing hemp fit squarely within 10 V.S.A. § 6001(22)(A) & (E).

I11. The Commission Has No Jurisdiction For Additional Reasons.

A. The Commission Lacked Authority To Open This Investigation And It Lacks
Authority To Maintain It

The investigation here was sua sponte opened by the Commission. But as the Vermont
Supreme Court has recently explained, the powers of the Commission to open investigations is
limited. See, In re Investigation Into Solarcity Corporation, 2019 VT 23, P12:

With regard to investigations, in various sections throughout Title 30 the
Legislature has authorized the Department to petition the Commission to open an
investigation, and it has also authorized the Commission to open investigations on
its own initiative. See, e.g., id. § 218(a) (authorizing Commission to open
investigation and make findings and judgment regarding rates, tolls, charges, or
schedules); id. § 227a(c) (authorizing Commission to investigate whether to

3 In the Act 250 context, farming does not constitute a development. Similarly, even if a parcel is
subject to an active Act 250 permit, farming does not require an amendment or trigger amendment
jurisdiction. See, 10 V.S.A. §6081(s)(1) (“No permit amendment is required for farming that: (A)
will occur on primary agricultural soils preserved in accordance with section 6093 of this title; or
(B) will not conflict with any permit condition issued pursuant to this chapter. (2) Permits shall
include a statement that farming is permitted on lands exempt from amendment jurisdiction under
this subsection.”)
11



reimpose regulatory requirements for telecommunications services, either upon

Department's petition or upon its own initiative); id. § 4002a(b)(1) (authorizing

Commission to investigate certain contracts if Department opposes contract or upon

Commission's own motion).

The investigation here is not one authorized under Title 30 that can be opened by the Commission.
The type of investigation involved here can only be opened by the Department of Public Service
(“DPS” or the “Department”) under 30 V.S.A. §30(h). “It is manifest that the Public [Utility]
Commission cannot grant this relief.” West Rutland v. Rutland R.R. L. & P. Co., 98 Vt. 379, 383
(1925). As a result, the TRO must be vacated and this case closed. If the Department decides to
pursue the matter it certainly may do so by following the proper procedures.

B. The Commission Has No Jurisdiction To Grant Or Maintain The TRO.

30 V.S.A. §10(e) provides that the Commission may grant a temporary restraining order in
the manner provided by, and subject to limitations prescribed by, the Vermont Rules of Civil
Procedure. That provision invests the authority to issue a temporary restraining order involving
an issue over which it already has jurisdiction. Section 10(e) does not broaden the Commission’s
jurisdiction. Otherwise, there would be no limit to what the Commission or a single Commissioner
could temporarily restrain.

Here, the Commission has jurisdiction over two separate petitions under section 248 for a
CPG. But jurisdiction to consider a CPG application does not give the Commission jurisdiction
over a purported violation of section 248. 30 V.S.A. § 9 provides that the “Commission shall
have the powers of a court of record in the determination and adjudication of all matters over which
it is given jurisdiction. It may render judgments, make orders and decrees, and enforce the same
by any suitable process issuable by courts in this State.” “[T]he Commission is a body of special

and statutory powers, as to which nothing is presumed in favor of its jurisdiction. ... Its powers

include only those expressly granted by the Legislature and such incidental powers as are

12



necessarily implied to carry out its express grant.” In re Petition of Swanton Wind LLC, 2018 VT
141, P9 (internal quotations and citations omitted.) “The Legislature has invested the Commission
with ‘the powers of a court of record,’ ... but the Commission ‘is not a court in the strict sense.’”
In re Investigation Into Solarcity Corp., 2019 VT 23, P13. The power of the PUC to grant an
injunction cannot be presumed: “A remedy that might be had by these plaintiffs on application to
the Public Service Commission is not considered adequate since the case presented is one that
demands preventive relief. West Rutland v. Rut. Ry. Lt. and P. Co. supra. In that case it is said at
page 383 of 98 Vt. 379, 127 A. 883, 884: "The allegations of the bill show that irreparable injury
was threatened and that immediate relief was essential. This entitled the plaintiffs to relief by way
of injunction. It is manifest that the Public Service Commission cannot grant this relief.” Hall v.
Swanton, 113 Vt. 424,35 A.2d 381 (1944).

Title 30 of Vermont Statutes Annotated provides for the jurisdiction to issue a temporary
restraining order in limited circumstances. The authority of the Commission to issue a restraining
order is limited to its authority under 30 V.S.A. §209(a)(6) “to restrain any company subject to
supervision under this chapter from violations of law, unjust discriminations, usurpation, or
extortion.” (emphasis added). None of AHS nor any of the other entities listed in the TRO are a
“company” under Title 30. See, 30 V.S.A. § 201. Thus, none of the persons defined in the TRO
as “Allco” are a company,* and as a result none are subject to the Commission’s authority under

§209(a)(6) to “restrain.”

4 See also, section 248(b)(6).
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i Section 248 And Commission Precedent Clearly Establish That None Of AHS
Nor Any Of The Other Entities Listed In The TRO Are A “Company” Under
Title 30.

There is an albatross around the necks of the proponents of Commission jurisdiction in this
case—it is section 248(b)(6) (“With respect to purchases, investments, or construction by a
company, is consistent with the principles for resource selection expressed in that company's
approved least-cost integrated plan.”) The Department claims that AHS is a “company subject to
the Commission’s Section 209 authority.” DPS Resp. 7/15/20 at 4 (emphasis added.) Yet every
section 248 application submitted by an independent developer has not been required to meet the
criteria of section 248(b)(6) because it is beyond cavil that such an applicant is not a company
under section 201 or 209.

There is simply no support for the position that any the persons defined in the TRO as
“Allco” are a company or that the landowner (i.e., PLH) is “a company.” None file a least-cost
integrated plan. None provide any product or service to the public. None conduct a public service
business. None owns any property used in connection with the conduct of a public service business.

The proponent parties’ only claim for jurisdiction is that the filing of a section 248
application by a non-company somehow turns it into a company. But as this Commission has
previously held, that position is vacuous. The filing of a section 248 application is not the
operation of a public service business. The filing of a section 248 application does not constitute
the owning of any property used in connection with the conduct of a public service business.
Indeed section 248 itself lays bare the lack of merit in that position. Section 248(a)(2)(A) provides
that “no company, as defined in section 201 of this title, and no person, as defined in 10 V.S.A. §
6001(14), may begin site preparation for or construction of an electric generation facility ... within

the State that is designed for immediate or eventual operation at any voltage.” (emphasis added.)
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The language that expands the site preparation and construction prohibition to “persons” would be
superfluous under the Department’s view that the filing of a CPG application turns the applicant
and all “related” entities into section 201 and 209 regulated companies because the first part of
section 248(a)(2)(A) would do the job without the additional language referencing “persons.”

The proponent parties’ position is truly extraordinary. It not only tosses out and ignores
decades of precedent under section 248 (and the statute) as to who is, and who is not, a “company,”
but it also, without any authority, treats any party “related” or somehow connected to the applicant
as also subject to the Commission’s jurisdiction under section 209 as a company. The result is
massive expansion of the Commission’s jurisdiction to regulate entities inside and outside of
Vermont. Thus, under the Department’s new expansive view of jurisdiction of related companies,
the Commission would have supervision over Green Mountain Power’s parent companies that sell
natural gas in parts unknown and could regulate “(1) the purity, quantity, or quality of [that]
product furnished or sold by any [such related entity because it would be a] company subject to
supervision under this chapter.” 30 V.S.A. § 209(a)(1). When NextEra submits its applications
for CPGs for its standard-offer projects, under the Department’s new view of related-party
jurisdiction, the Commission could now regulate Florida Power and Light, and a host of other
related companies both inside and outside of Vermont.

The reality is that none of the above is possible, but yet that is precisely the logical result
from the Department’s assertion that certain persons that have overlapping indirect ownership or
that have some profit connection (like a landowner that leases its land for a project), all then
become subject to the Commission’s jurisdiction over any and all businesses and activities they

conduct.
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From the case citations advanced by the other parties it is clear that no court of competent
jurisdiction has endorsed the position taken by the Department, ANR and the Intervenors. The
only case cited is Global Naps v. Vt. Pub. Serv. Bd., Case No. 2:09-cv-292, 2010 U.S. Dist. LEXIS
159081 (D. Vt. February 24, 2010), a case involving the Telecommunications Act of 1996 (47
USCS § 252-253). But that case provides no support for the Department’s position. First, the
issue present here was never decided. Second, no party apparently raised the issue of whether the
Commission had jurisdiction to issue preliminary or permanent injunctive relief. Third, Judge
Sessions referenced Rule 2.406(D) merely in connection with his observation that Rule 2.406(D),
like the federal rules, places the burden of proof on the party seeking the injunction. Global Naps
at *6-7 (“Under the PSB's rule, therefore, Global bore the burden of establishing that a preliminary
injunction should issue. This is consistent with federal case law and Supreme Court precedent.”)
Fourth, no part of that opinion can be viewed as an implicit recognition of the Commission’s
jurisdiction to issue preliminary or injunctive relief. Rather, the issue of whether the Commission
had the jurisdiction to issue a preliminary injunction was irrelevant as the Commission denied the
request. The Federal District Court did not disagree with the Commission’s conclusion that the
movant had not met the required burden, thus jurisdiction was irrelevant and never raised or

argued.’

5 The other case cited by the Department, /n re Bloch, 133 Vt. 326, 327 (1975) dealt with public
service companies and did not involve injunctive relief. While the Commission may issue a
temporary restraining order to cause a temporary stop to a company’s actions that may endanger
public safety, injunction proceedings under Title 30 are governed by under 30 V.S.A. §32, which
only applies to a “company” and which provides that the Department of Public Service is required
to seek injunctive relief in Superior Court, not before the Commission. There is no authorization
for injunction proceedings before the Commission in the case of a company, and certainly not in
the case of a person that is not a company.

Notably, the Legislature provided a clear check on the issuance of injunctive relief in utility matters
in section 32 by providing for the waiver of sovereign immunity if the injunctive relief requested
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ii. The Path Set Forth By The Legislature In Section 30(h) Is Exclusive.

To the extent that there is an alleged violation of section 248 by a “person” as alleged here,
the Legislature provided for the path that must be followed and that is laid out in 30 V.S.A. § 30(h).
Section 30(h) provides: “In accordance with the process set forth in this subsection, the Department
may issue an administrative citation to a person the Department believes after investigation
violated section 246, 248, 248a, or 8010 of this title, any rule adopted pursuant to those sections,
or any certificate of public good issued pursuant to those sections.”

Here the allegation is that some entity has violated section 248’s prohibition on site
preparation. That allegation falls squarely within 30 V.S.A. §30(h). The Vermont Supreme Court
has consistently held that the more specific provision governing conduct applies, which here is 30
V.S.A. §30(h). In re Constr. & Operation of a Meteorological Tower, 2019 VT 20, P19 (“when
two statutes appear to apply to the same situation in conflicting ways, and one statute is enacted
later and 1s more specific than the other statute, we construe the later-enacted and more-specific
statute as controlling.”) In any case, 30 V.S.A. §30(h) does not authorize the Department or the
Commission to issue a TRO. 30 V.S.A. §30(h) does authorize the Department to seek remedial
retrospective relief, but not injunctive relief.

Even in the case of a company subject to the jurisdiction of the Commission or DPS that is
alleged to have violated section 248, the law commits to the DPS under 30 V.S.A. §32 the authority
to initiate injunction proceedings in Superior Court if there is an alleged violation.® Only the

Superior Court is vested with the jurisdiction to issue injunctive relief in those circumstances.

was not justified. Here, the Commission seeks to place AHS and the other persons included in the
TRO’s sweep in a worse position than if they were in fact a company.

6 30 V.S.A. §32: Injunction proceedings
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Finally, no CPG has been issued to AHS or Chelsea Solar LLC for the site in Bennington.
The Commission only attains jurisdiction over the operation of those facilities and the petitioners
once the CPG is issued. The Commission’s attempt to place itself in the position of a tribunal that
could issue injunctive relief against AHS and the other entities described in the TRO would render
multiple provisions in Title 30 superfluous, such as, §10(e), §32, §209(a)(6), § 218(a), § 227a(c),
to name a few.

Further, as the caption of this case states, the Commission is relying on 30 V.S.A. §30 and
30 V.S.A. §209. Section 209 simply has no applicability to AHS or any of the other entities that
the TRO seeks to sweep within its scope as none of them are a “company.” Under section 30, the
investigation must proceed under section 30(h), and to the extent injunctive relief is sought, it must

be done so in Superior Court.

Whenever the Department of Public Service is of the opinion that a company subject to its
supervision is failing or omitting or is about to fail or omit to do anything required of it by law or
by order of the Commission or is doing anything or permitting anything or is about to do anything
or to permit anything to be done contrary to or in violation of law or of any order of the
Commission, the Department of Public Service may commence an action or proceeding in the
Superior Court for the purpose of having such violations or threatened violations stopped and
prevented by injunction. Such action or proceeding shall begin by a petition alleging the violation
complained of and praying for appropriate relief by way of injunction. It shall thereupon be the
duty of the court to specify the time, not exceeding 21 days after service of a copy of the petition,
within which the company complained of must answer the petition, and the court may grant a
temporary injunction in accordance with the laws of the State and rules in such case made and
provided. The obtaining of a temporary injunction shall constitute a waiver by the State of its
sovereign immunity to pay the person enjoined damages as such person may sustain by reason for
such injunction if the court shall eventually decide that the State was not equitably entitled thereto
and the State shall be liable to pay to the person enjoined such sums as would be payable by any
other person in the premises. In case of default in answer, or after answer, the court shall
immediately inquire into the facts and circumstances in such manner as the court directs without
other or formal pleadings and without respect to any technical requirement. Such other persons or
corporations as it shall seem to the court necessary or proper to join as parties in order to make its
order, judgment, or writs effective may be joined as parties upon application of counsel to the
Department. The final judgment in any such action or proceeding shall either dismiss the action or
proceeding or direct that an injunction be issued as prayed for in the petition or in such modified
form as the court may determine wil afford appropriate relief.
18



C. Commission Rule Cannot Expand Its Jurisdiction; Commission Jurisdiction Is
Limited By The Statutory Grant Of Authority.

The other parties rely heavily on Rule 2.406(C) which references temporary restraining
orders as well as preliminary injunctions and permanent injunctions. But a Commission Rule
cannot give the Commission jurisdictional authority that it does not possess under the statute.

In terms of statutory authority, the other parties reference 30 V.S.A. § 9 and § 209 as the
sources of the Commission’s jurisdiction to issue TROs and preliminary injunctions and
permanent injunctions. But section 9 does not expand the Commission’s jurisdiction. The
Vermont Supreme Court so stated in In re Investigation Into Solarcity Corporation, 2019 VT 23,
P11, where it noted that section 9 “grant[s] Commission authority to act as court of record in
proceedings under its jurisdiction.” (emphasis added.) If the parties’ position were correct that
would mean that the Commission could issue an injunction in the full range of cases as the superior
court.’

D. The Filing Of A Section 248 Application Does Not Create Section 209 Jurisdiction.

The nub of the parties’ position is the assertion that once a person submits an application
for a CPG, the applicant and the landowner become “companies” under 30 V.S.A. § 201(a) and
thus subject to general regulation under section 209 (which in the other parties’ view includes
unlimited power to order injunctive relief). That assertion is clearly wrong. Neither AHS nor the

Landowner file a least-cost integrated plan. Neither one provides any product or service to the

" The Department’s citation of proceedings where the Commission has entertained motions for
preliminary injunctions similarly does not establish that the jurisdiction exists or existed. Rather
it means only that the issue was either never raised and/or never adjudicated by a court of

competent jurisdiction.
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public. Neither one conducts a public service business. Neither one owns any property used in
connection with the conduct of a public service business.

Clearly unable to point to a statutory grant of jurisdiction over this matter, the parties
reframe their claim into a more generic one — namely (i) that a section 248 applicant submits itself
to the jurisdiction of the Commission when it files a CPG application, and (i1) that the landowner
submitted itself to the jurisdiction of the Commission by entering into a lease for the one parcel
when a solar facility is proposed and by agreeing to let the section 248 applicant plant trees on a
sliver of a second parcel.

It is axiomatic that parties or litigants cannot confer jurisdiction on an agency or a tribunal.
In the case of an administrative agency, subject matter jurisdiction and jurisdiction over the person
must come from its enabling statutes. See, Trybulski 112 Vt. at 7 (“It has only such powers as are
expressly conferred upon it by the Legislature, together with such incidental powers expressly
granted or necessarily implied as are necessary to the full exercise of those granted.”)

Here, neither the TRO nor the parties cite any statute as the source of Commission
jurisdiction over the landowner. With respect to AHS, the Department asserts that “Apple Hill
Solar LLC is a company subject to the Commission’s Section 209 authority.” DPS Resp. 7/15/20
at 4. That is plainly incorrect, and the Department offers no analysis to support its barebones
assertion.

The first part of section 209 provides that “the Commission shall have jurisdiction to hear,
determine, render judgment, and make orders and decrees in all matters provided for in the charter
or articles of any corporation owning or operating any plant, line, or property subject to supervision
under this chapter.” That sentence does not apply because (i) there is nothing at issue under either

AHS’ and the landowners’ charter or articles of incorporation, (ii) neither AHS nor the landowner
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operate any plant, line or property subject to the supervision of the Commission under Title 30,
Chapter 5, and (iii) neither AHS nor the landowner own any plant, line or property subject to the
supervision of the Commission under Title 30, Chapter 5.

The filing of a section 248 application does not provide the Commission general
jurisdiction over either the applicant, connected persons, or the land. The Commission’s
jurisdiction is limited to making a decision on the application itself. Only if a CPG is issued might
there attach conditions to the use of the land on which the solar facility sits, but until then the
Commission has no jurisdiction and no authority to issue an injunction to prevent a landowner
from using its land for farming.®

E. Even If The Legislature Gave Jurisdiction To The Commission to Decide What Is

Site Preparation, the Commission Could Not Constitutionally Be Given The Power

To Stop The Landowner’s Activities.

The Commission is not a court of equity. It cannot be delegated the powers of a court of
equity. The landowner is in the process of tree-clearing for agricultural use.

If the Commission were given the power by the Legislature to stop certain uses of real
property, such a delegation would violate the separation of powers. The Vermont Supreme Court
has generally interpreted the separation of powers in the Vermont Constitution along the line of
the United States Constitution. Under “the basic concept of separation of powers . . . that flow([s]

from the scheme of a tripartite government” adopted in the Constitution, “the 'judicial Power of

the United States' . .. can no more be shared” with another branch than “the Chief Executive, for

$ In the Act 250 context, farming does not constitute a development. Similarly, even if a parcel is
subject to an active Act 250 permit, farming does not require an amendment or trigger amendment
jurisdiction. See, 10 V.S.A. 6081(s)(1) (“No permit amendment is required for farming that: (A)
will occur on primary agricultural soils preserved in accordance with section 6093 of this title; or
(B) will not conflict with any permit condition issued pursuant to this chapter. (2) Permits shall
include a statement that farming is permitted on lands exempt from amendment jurisdiction under
this subsection.”)
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example, can share with the Judiciary the veto power, or the Congress share with the Judiciary the
power to override a Presidential veto.” United States v. Nixon, 418 U.S. 683, 704, 94 S. Ct. 3090,
41 L. Ed. 2d 1039 (1974) (quoting U.S. Const., Art. III, § 1).

Here, use of an injunction against a use of real property based upon a dispute of what is
permitted and what is not is for traditional courts of equity to handle.

When a suit is made of “the stuff of the traditional actions at common law tried by

the courts at Westminster in 1789, Northern Pipeline, 458 U.S., at 90, 102 S. Ct.

2858, 73 L. Ed. 2d 598 (Rehnquist, J., concurring in judgment), and is brought

within the bounds of federal jurisdiction, the responsibility for deciding that suit

rests with Article III judges in Article III courts. The Constitution assigns that job-

-resolution of “the mundane as well as the glamorous, matters of common law and

statute as well as constitutional law, issues of fact as well as issues of law”’-- to the

Judiciary. Id., at 86-87,n. 39, 102 S. Ct. 2858, 73 L. Ed. 2d 598 (plurality opinion).

Stern v. Marshall, 131 S. Ct. 2594, 2609 (2011).

Here, the use of an injunction against a use of private real property based upon a dispute
of what is permitted and what is not is the stuff of what traditional courts of equity would handle,

and thus could not be delegated to the Commission.

IV. The Landowner’s Site Work Does Not Constitute Site Clearing Activities in Violation
of 30 V.S.A. §248.

PLH’s site work does not constitute site clearing activities in violation of 30 V.S.A. §
248(a)(2) which requires a CPG before site preparation for the construction of an electric
generation facility. As Mr. Melone testified: “PLH’s clearing activities are site preparation for its
farming activities.” Prefiled Direct Testimony of Thomas Melone, December 3, 2020 (“Melone
PFT”), page 9. The site preparation that occurred was not for the construction of an electric
generation facility that may or may not be approved one day. The PUC’s inquiry should end there
but instead it has chosen to ignore the testimony on this topic and speculate as to the Respondents’

intent.
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The TRO states that “As long as the [Respondents’] actions are part of its plan to sell
renewable energy generated on Apple Hill to an electric company using the standard-offer
contract, the [Respondents] is subject to the Commission’s jurisdiction.” Assuming arguendo that
that statement regarding the Commission’s jurisdiction is correct, here PLH’s actions were
specifically not part of a plan by anyone to sell renewable energy generated by the proposed
facilities. The solar facilities may never be built but the sheep farm and hemp business (together,
the “Horticultural and Farming Activities) will continue regardless of the existence of the solar
facilities. The site work was not performed in anticipation for the construction of an electric
generation facility, neither the Chelsea or Apple Hill facilities have been granted CPGs and it is
unclear if they ever will receive CPGs. The site work was done in connection with the
Horticultural and Farming Activities, two completely separate businesses of PLH. Again, the
testimony on this point is clear:

None of the site work is being undertaken in preparation for an electric generation

facility or the construction of an electric generation facility. As I also explained at

the TRO hearing, the site preparation for the farming use is more expensive and

more involved than clearing and site preparation for a solar project. For example,

in the case of a solar project, tree stumps do not need to be removed unless they

end up being in the way of a post for the support racking of the modules. Clearing

for PLH’s farming use, however, requires that all the stumps be removed, which

can more than double the cost of clearing.

Melone PFT page 9-10.

That there is some overlap in the area to be cleared for the Horticultural and Farming
Activities and the proposed solar facilities is of no legal consequence based on Commission
precedent. The Commission has stated that “a petition filed under 30 V.S.A. § 248 does not
terminate the ability of the Petitioner to conduct otherwise lawful activities on its land, provided

that these activities do not conflict with any requirements contained in a CPG issued by the Board.”

Petition of Georgia Mountain Community Wind, LLC, Docket No 7508, Order of January 5, 2012
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(“Georgia Mountain™). In addition, the Commission has recognized that section 248 was not
intended to cover farming related or otherwise lawful activities even though those activities may
overlap with activities related to electric generation. Petition of Beaver Wood Energy Pownal,
LLC, Docket Nos. 7678 and 7679, 2011 Vt. PUC LEXIS 169 (April 1, 2011) (“Beaver Wood”).
Finally, the Commission has also recognized the rule prohibiting site preparation for, or
construction of, an electric generating facility does not apply to activities or construction of
facilities that could be used for other purposes, and thus not solely related to the electric generating
facility, even when those were expressly incurred for federal and state tax purposes as part of
construction of the electric generating facility. Petition of Monument Farms Three Gen, LLC,
Docket No. 7592, 2010 Vt. PUC LEXIS 332 (October 22, 2010) (“Monument Farms™) at 6 (“the
digester is but one component of the Project and not only serves the purpose of generating
electricity but also provides material for the farming operation itself.”)

The Horticultural and Farming Activities are not related to the proposed solar facilities and
will, in fact, be continued whether or not such facilities are ever built. Moreover, as described by
Thomas Melone at the Hearing, the hemp farm business is part of a larger operation that has already
commenced in Connecticut and the sheep farm business is intended to create revenue from the sale
of wool, sheep and cheese and to service multiple sites throughout New England. See Tr. Page
30, lines 16-22; Page 130, lines 5-20; Page 138, lines 13-17. Any potential benefit of the sheep
farm business to the Chelsea and Apple Hill solar facilities (if they are ever built) is incidental and
not the primary reason, nor a reason, the sheep hub is being built. Just as it would make little
economic sense to clear all tree stumps from land intended for solar use, it would make little
economic sense to build a sheep hub primarily to service solar facilities that may or may not be

built.
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It cannot be overstated that the TRO was issued based on (i) ignoring the evidence stating
that the site preparation was not for an electric generating facility and (ii) an inaccurate
interpretation of the applicable testimony regarding the purpose and intent of the sheep farm.
Factual finding number 7 in the TRO states that “The sheep grazing is being done “primarily” to
control vegetative growth at the petitioner’s planned solar projects at the site. Melone testimony
of June 26, 2020.” TRO at 4 (emphasis added). At no time did Mr. Melone state that. The TRO’s
finding misstates what was said. Set forth below is the entire unedited relevant question and

ansSwer:

CHAIRMAN ROISMAN: It sounds like the sheep that you're proposing here is
primarily sheep to be used to graze at solar projects and that it, maybe you want to
use this area as a, as a way station for sheep that you would be transporting
around to sites that have solar projects already built and that need sheep to graze
there. Is that a fair characterization?

MR. MELONE: Yeah, I think that's, that's the primary aspect. Let me just see. |
mean, I think it, the, the plan that the sheep farmer has given to us, I think, does
contemplate also the wool being sold as a commodity, and some of the, and I guess
some of the sheep as well would be sold. I guess, to the extent that there are new
sheep that are born and that are more than we need, then she has that in the business
plan, too, as far as a revenue stream. So, I mean, so it really would be while we're
getting into the business because of all the solar farms that we operate in the
northeast. The business plan does also contemplate the normal sheep operations
and income of selling the wool and selling some of, of the sheep, you know, if it's
more than we need in terms of sheep there.

Tr. 93-94. (emphasis added).
The Commission issued the TRO based on a complete mischaracterization of this exchange. Even
the question posed by Chairman Roisman displays a basic understanding that the sheep would be
used at multiple sites. Yet somehow this exchange resulted in Finding No. 7 stating that the sheep
were to be used primarily to service the Chelsea and Apple Hill solar facilities. That is not the
case and never has been. It is clear from all applicable testimony that any potential benefit to the

Apple Hill and Chelsea solar facilities (if they are ever built) will be incidental. Based on
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Commission precedent in Georgia Mountain, Beaver Wood and Monument Farms, such an
incidental “overlap” whereby the sheep hub may one day service coexisting operating solar
facilities at the site is permissible.

Any other interpretation results in a landowner having to guess what may or may not be
considered “site preparation” under 30 V.S.A. § 248(a)(2), a result contrary to /n re Handy, 171
Vt. 336, 349 (2000). If a Section 248 applicant wanted to build a house on the other side of their
solar facility, could they cut trees on the project site to build a road to that house? What if that
road would never be used in connection with servicing the facility? What if the road would
sometimes be used to service the facility? What if it was the only road available to service the
facility? What if at Section 248 applicant wanted to build a farm stand adjacent to the solar facility
and the parking lot would service the farm stand in the summer and fall and the solar facility year-
round? Could he start work on the parking lot or would he have to wait years to see if the solar
facility was ultimately approved? The hypotheticals and questions would be endless.

Fortunately, the Commission has already answered these questions through its holdings in
Georgia Mountain, Monument Farms and Beaver Wood. Through Georgia Mountain it is clear
that the filing of a petition under 30 V.S.A. § 248 does not terminate the ability to conduct
otherwise lawful activities on its land, provided that these activities do not conflict with any
requirements contained in the CPG. In Monument Farms it was determined that the rule
prohibiting site preparation for, or construction of, an electric generating facility does not apply to
activities or construction of facilities that could be used for other purposes, and thus not solely
related to the electric generating facility. Beaver Wood also provides landowners with clear
guidance regarding farming activities. When previously presented with the issue, the Commission

has recognized that section 248 was not intended to cover farming related or otherwise lawful
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activities even though those activities may overlap with activities related to electric generation.

In the TRO the Commission argues that the sheep hub business is not “farming”. See TRO
at 4 (“The petitioner testified in this proceeding that, although the sheep may end up being used
for some farming purposes, he was putting the sheep in this location ‘primarily’ to serve the
proposed solar projects. This does not qualify as farming.”) However, that conclusion (based on
Finding No. 7), as explained above, was based on a total mischaracterization of the applicable
testimony. The AAFM web page cited by the Commission provides the following definition of
farming, which definition follows 10 V.S.A. § 6001(22):

Section 2.16 of the Required Agricultural Practices (RAPs) states that “farming”
means:

(a) the cultivation or other use of land for growing food, fiber, Christmas trees,
maple sap, or horticultural, viticultural, and orchard crops; or

(b) the raising, feeding, or management of livestock, poultry, fish, or bees; or
(c) the operation of greenhouses; or
(d) the production of maple syrup; or

(e) the on-site storage, preparation, and sale of agricultural products principally
produced on the farm; or

(f) the on-site storage, preparation, production, and sale of fuel or power from
agricultural products or wastes principally produced on the farm; or

(g) the raising, feeding, or management of four or more equines owned or boarded
by the farmer, including training, showing, and providing instruction and lessons
in riding, training, and the management of equines.’
There is no exception for sheep that may also be grazing on a site that maintains a solar facility.

Indeed, such a concept would be antithetical to the concept of farming. Mr. Melone testified that

the primary aspect of PLH getting into the business of sheep farming was “to graze at solar

? https://agriculture.vermont.gov/water-quality/regulations/farm-definitions-and-determinations
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projects” throughout the Northeast. At no time did Mr. Melone state (as Finding #5 claims) that
“[t]he sheep grazing is being done ‘primarily’ to control vegetative growth at the petitioner’s
planned solar projects at the site.” The landscaping benefit to the Apple Hill solar site is incidental
compared to the overall sheep business. The hoped-for solar projects at the site (which the
Commission has denied CPGs for both) would be a small portion of the land that would be serviced
by the sheep, both Allco-related land and third-party land (in New York, Vermont, Massachusetts
and Connecticut). The raising, feeding, and management of the sheep is a completely separate
business and farming activity. The owner of the sheep, VS Farms, whose sole shareholder is PLH,
would be operating a farming business that would not depend at all, much less primarily on the
prospect of a solar facility on the Bennington site.

It is undisputed that VS Farms would be engaging in farming and the property would be
considered a farm both before and after any solar facility that might be placed in service on the
land. It is also indisputable that site preparation related to agricultural use ‘“‘constitute[s]
‘farming’.” Re. Scott Farm, Inc. 2003 VT ENV LEXIS 6 (2003). Notwithstanding that fact, under
the TRO’s reasoning, a farm is not a farm, and farming is not farming if at some point in the future
there might be a solar facility on the site, regardless of who might own the solar facility. There is
no legal basis for such a conclusion and the TRO cites to none. Would an operating farm somehow
lose its status of a working farm if it were to one day install solar panels that would coexist with
his farming business? Of course not. Vermont’s goal is to encourage solar development, not
discourage it.

VS Farms’ proposed activities of raising, feeding and management of sheep fit squarely
with clause (b) above. VS Farms’ proposed activities of selling lambs and wool fit squarely with

clause (e) above. VS Farms’ proposed activities of growing, storing and processing hemp fit
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squarely with clauses (a) and (e) above. Moreover, the Commission has no jurisdiction to say
what constitutes a farm or farming. That jurisdiction is for the judiciary.

V. The Harm is to the Respondents, No Other Party Has Been Harmed, Let Alone
Irreparably.

The requirements for a preliminary injunction are well established. The Vermont Supreme
Court “has advised trial court judges that injunctive relief is an extraordinary remedy not routinely
granted unless the right to relief is clear. Committee to Save the Bishop's House v. Medical Hospital
of Vermont, 136 Vt. 213, 218, 388 A.2d 827 (1978).”

The TRO concludes that “[t]he petitioner’s [tree-clearing] activities constitute site
preparation without a CPG in violation of 30 V.S.A. § 248(a)(2).” While Respondents disagree
with that legal conclusion, even assuming arguendo that conclusion is correct, and assuming this
investigation was validly opened,'® and assuming that the Commission has the authority to address
that alleged violation, there is no irreparable injury to any party from such site preparation. The
harm to the Respondents from the continued injunction, however, is quite obvious as it is being
prevented from the preparation of the land for farming.

The TRO cites the following two reasons as “substantial immediate and irreparable harm”
that would occur from the petitioner’s site activity:

First, the proposed clearing of more than 20 acres of trees constitutes substantial

immediate and irreparable harm. Second, the proposed site activity threatens one

very rare and will negatively impact one rare plant species that have been
documented to exist at this site.

10 See, In re Investigation Into Solarcity Corporation, 2019 VT 23, P12 discussing the powers of
the Commission to sua sponte open an investigation. /d. (“it has also authorized the Commission
to open investigations on its own initiative. See, e.g., id. § 218(a) (authorizing Commission to open
investigation and make findings and judgment regarding rates, tolls, charges, or schedules); id. §
227a(c) (authorizing Commission to investigate whether to reimpose regulatory requirements for
telecommunications services, either upon Department's petition or upon its own initiative); id. §
4002a(b)(1) (authorizing Commission to investigate certain contracts if Department opposes

contract or upon Commission's own motion).”)
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TRO at 6.

The standard for injunctive relief under Winter v. Natural Res. Def. Council, Inc., 129 S.
Ct. 365 (2008) (“Winter”) requires a showing of harm to the proponent of the injunction — not just
to the environment. This is a distinction that the United States Supreme Court has been careful to
observe. In Amoco Prod. Co. v. Village of Gambell, 480 U.S. 531, 542, 17 ELR 20574 (1987), the
Court focused not on the alleged harm to the environment from the challenged arctic oil drilling
activities, but on the alleged harm to the plaintiffs’ subsistence fishing and hunting activities as a
result of the environmental impacts of the drilling activities, and ultimately concluded that the
monetary harm to the defendants outweighed any such harm to the plaintiffs. Likewise, in Winter,
the Court focused on the plaintiffs’ interest in studying marine mammals, not on the impact to the
mammals alone. A proponent of an injunction cannot satisfy the irreparable harm requirement
based solely on an impact to the environment, however significant or irreparable, without showing
that such environmental impact would cause irreparable harm to a legally cognizable interest of
the proponent. No proponent of the injunction has made any showing of irreparable harm to it in
the absence of an injunction, nor could they.!!

A. The TRO Has Inflicted, And Continues To Inflict, Irreparable Harm On
Respondents.

The TRO has inflicted irreparable harm on the Respondents. The Amendment was filed
on March 23, 2020. At the time the Amendment was filed the AAFM was not accepting new
registrations for 2020 for hemp growing. As a result, PLH assumed that the earliest it would be

permitted to grow hemp would be 2021. As Mr. Melone stated in his testimony of June 26, 2020

' The Supreme Court long ago rejected the notion that a mere interest in a problem — in particular,
a concern for the environment- is enough to establish an injury for purposes of standing to asset a
claim, let along to satisfy the more demanding requirement of irreparable harm in the absence of
injunctive relief for purposes of obtaining injunctive relief. See Sierra Club v. Morton, 405 U.S.

727 (1972).
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(Initial Hearing Tr. at 87), PLH filed a registration with AAFM for growing hemp to be effective
when AAFM approved the registration, but Respondents had no idea how long it would take for
AAFM to issue the registration. On June 29, 2020, AAFM notified PLH that its registration was
accepted, complete and effective for 2020. As a result, what Respondents considered unlikely as
of June 26, 2020, became likely because of the issuance of the license. During the week of June
29, 2020, Respondents confirmed with Biosoil Farms Inc., that Respondents would be able to
obtain sufficient plants to grow hemp on the Horticultural Use Parcel for growing and harvesting
in 2020. In July 2020, a single member limited liability company owned by Thomas Melone
completed a convertible note investment in a hemp growing company. Because the Horticultural
Use Parcel is mostly cleared in its current horticultural use, it would not have taken very long to
clear enough acres to commence growing hemp in July 2020. That growing and clearing, however,
was prevented by the TRO, which the PUC refused to vacate even as to the Horticultural Use
Parcel and even though ANR, in Bob Popp’s affidavit of November 25, 2020, stated that ANR
does not seek any relief against the Horticultural Use Parcel. Melone PFT 14-15.

As far sheep are concerned, it was unlikely that VS Farms would be placing any sheep on
the site in 2020 because much preparation needs to be done in advance. The TRO has prevented
the site from being ready for sheep in 2021. The TRO has prevented the ability to have the site
planted with a proper seed mix in 2020 and have enough time to establish sufficient growth to both
stabilize the site and ultimately be suitable for grazing by 2021. As a result, to get the site ready
by 2021 would require increased costs of hydroseeding or similar techniques. The TRO has also
prevented VS Farms from clearing to install well water for the sheep. The TRO has also prevented
VS Farms from planning for and constructing the buildings needed for the sheep. Construction

lead times have greatly increased because of the pandemic. Now in order to get the buildings ready
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for 2021 for both the hemp and the sheep, PLH would have to incur increased costs because the
planning and construction schedule would be far more compressed, if supply lines and construction
personnel are available. All in all, the TRO has created ongoing irreparable harm because sheep
cannot simply be placed on a site after it is cleared, nor can hemp be stored without necessary
structures. Melone PFT at 15.

B. There is No Irreparable Harm to ANR.

ANR has argued that there will be irreparable harm to the purported rare plants on the site
if the clearing is allowed to continue. ANR has never explained why there will be irreparable harm
to ANR as a result of the potential impacts on such plants. That is because from a statutory
perspective, it cannot make such an argument as ANR has no authority to classify plants outside
of Title 10, Ch. 123, 10 V.S.A. § 5401 et seq. (the “Vermont Endangered Species Law” or “ESL”).
The ESL establishes statutory criteria for the protection of threatened and endangered species by
the Secretary of ANR. Under the ESL, the Secretary of ANR is granted the authority to develop
a State endangered species list and a State threatened species list. 10 V.S.A. § 5402(a). The statute
prescribes the characteristics of endangered species to be a plant or animal species that “rnormally
occurs in the State and its continued existence as a sustainable component of the State's wildlife
or wild plants is in jeopardy.” 10 V.S.A. § 5402(b) (emphasis added).

Here, the first criterion is failed as ANR concedes. If a plant is rare in the State, which
ANR claims is the case for the Aster, then it does not normally occur in the State.

Additionally, a species may be listed as threatened only if the following are present: “(1) it
is a sustainable component of the State's wildlife or wild plants; (2) it is reasonable to conclude

based on available information that its numbers are declining; and (3) unless protected, it will
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become an endangered species.” 10 V.S.A. § 5402(c) (emphasis added). Endangered and
threatened species lists may be adopted only by administrative rulemaking. 10 V.S.A. § 5402(a).
In determining whether a species is threatened or endangered, the ANR Secretary must
“use the best scientific, commercial, and other data available,” and “at least 30 days prior to
commencement of rulemaking, notify and consult with appropriate officials in Canada, appropriate
State and federal agencies, other states having a common interest in the species, affected
landowners, and any interested persons”. 10 V.S.A. § 5402(e). The Vermont Endangered Species
Law directs the Secretary of ANR to issue general permits to utilities to conduct vegetation
management in utility rights-of-way that permit the taking of threatened or endangered species if
such takings would not affect the continued survival of the species. 10 V.S.A. § 5402(I)(1), (5).

99 ¢¢

As used in the statute, the term “utility” “means an electric company, telecommunication company,
pipeline operator, or railroad company.” 10 V.S.A. § 5402(1)(5).

The Vermont Endangered Species Law does not mention nor authorize the Secretary of
ANR to list and protect rare species, by rule, guidance, or otherwise. As an administrative body,
ANR “has only such powers as are expressly conferred upon it by the Legislature, together with
such incidental powers expressly granted or necessarily implied as are necessary to the full exercise
of those granted." Perry v. Med. Practice Bd., 169 Vt. 399, 403, 737 A.2d 900, 903 (1999)
(quotations omitted). Neither section 248(a)(4)(E) nor the Vermont ESL provide ANR with the
authority to seek an injunction or other equitable relief to enforce its classification system that does
not have the force of law and that is unauthorized by the Vermont ESL. An injunction must have
a proponent that has made the requisite clear showing of entitlement to relief. Here, ANR cannot

be such a proponent. ANR has not demonstrated any harm to it and no statute authorizes ANR to

seek an injunction for plants not covered by the Vermont ESL. Simply put, it is inconsistent for
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ANR to argue that there is irreparable harm being done to it by a purported impact to plants that
they have no statutory authority to protect.'?

C. Irreparable Harm Cannot Be Shown If There Is No Undue Adverse Effect On The
Natural Environment Under Section 248.

ANR was made a party to Docket 8454 by 30 V.S.A. §248(a)(4)(E) and was made a party
to these proceedings automatically by the Commission solely because of their party status in
Docket 8454 and Case No. 17-5024-PET. Yet despite having first stated that “an injunction issued
here is rooted in the proceedings which established the Commission’s jurisdiction over site
clearing in the first instance — namely the Apple Hill Solar and Willow Road (formerly Chelsea)
Solar Section 248 petitions for certificates of public good...”!3> ANR has now backtracked and
taken the position that the Section 248 proceedings have absolutely no bearing on these
proceedings. More specifically, at the Hearing Attorney Einhorn stated: “A lot of what I saw in
these filings talked about, you know, the 248 proceeding and the 248 standard of review. That’s
not what we’re engaged in here. This isn't a 248 project review to determine if there's an undue
adverse impact.” See Tr. page 32-33.

If Section 248 and its standards are not relevant here, it is unclear why ANR is a party to
this case at all. There is no provision equivalent to 30 V.S.A. § 248(a)(4)(E) in either 30 V.S.A.
§§ 30 or 30 V.S.A. §§ 209 which would require that ANR be a party or that gives ANR the

authority to be a party to this investigation and the Commission cites no authority for making ANR

2" ANR may argue that they are required under Section 248 proceedings to advocate for the
“natural environment” but that argument fails for at least two reasons. First, ANR has taken the
position on multiple occasions in these proceedings that 248 proceedings have no bearing on this
investigation. Second, Section 248(b)(5) does not expand ANR’s statutory authority to classify
plants outside of Title 10, Ch. 123, 10 V.S.A. § 5401 et seq.

13 ANR Statement in Response to Hearing Notice, November 25, 2020, Case No. 20-1611-INV,
page 3-4.
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a party. It is clear that to the extent ANR has any role in the proceedings whatsoever, it is solely
because of their interest in the underlying 248 proceedings which is the exact reason given by the
Commission for making them a party.

Here, the question of what potentially constitutes “irreparable harm” could only be
answered through the lens of the underlying 248 proceedings and the no “undue adverse effect”
criteria of Section 248(b)(5) sets the bare minimum. In other words, if there is no undue adverse
effect on the natural environment, there is no irreparable harm.

The question of whether there is irreparable harm to any party could not even be asked
until it was first determined whether the activity in question constitutes site preparation under §
248(a)(2). To then backtrack out of the applicable impact standards of § 248 to determine
irreparable harm is illogical and inconsistent. It is also inconsistent for ANR to argue that ANR
would be irreparably harmed by certain actions that were specifically contemplated, negotiated
and agreed to by ANR and memorialized in the ANR MOU (as defined below), yet that is exactly
the position ANR has taken. Their argument is that some level of impact is contemplated as being
permissible in the context of a §248 proceeding but that same level of impact is irreparable in the
context of a TRO proceeding that arose because of a §248 proceeding and that they are made a
party to because of the §248 proceeding. This position is untenable, if there was no 248
proceeding, there would be no Case No. 20-1611 or as ANR so aptly and succinctly stated: “An
injunction issued here is rooted in the proceedings which established the Commission’s
jurisdiction over site clearing in the first instance. — namely the Apple Hill Solar and Willow Road

(formerly Chelsea) Solar Section 248 petitions for certificates of public good...”!*

“1d.
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For argument purposes it must be assumed that the investigation is inextricably linked to
the §248 proceeding, and that Attorney Einhorn’s most recent position on the relevance of 248 is
incorrect. Otherwise, there is surely not even a scintilla of a basis for the Commission taking any
action. The bare minimum to make a case for “irreparable harm” would require ANR to show
that there is a “undue adverse effect” on the natural environment, and not just the plants or a single
plant and ANR must demonstrate that that undue adverse effect on the natural environment impacts
ANR. ANR has made no showing that there would be an overall undue adverse effect of the
natural environment or any impact on it. Rather, ANR’s premise to date has been based on the
preposterous position that an adverse effect on even a single plant constitutes irreparable harm.

To avoid an undue adverse effect under §248(b)(5) in Docket No. 8454, ANR and AHS
entered into that certain First Amended Memorandum of Understanding (the “ANR MOU”), dated
February 22, 2018 (which superseded an earlier Memorandum of Understanding dated June 29,
2015). In the ANR MOU, the parties state that “The Project, subject to the compliance with the
below conditions, will not result in an undue adverse effect of the natural environment.” To date,
AHS has satisfied all of the applicable conditions in the ANR MOU and no party argues otherwise.
In other words, the clearing that took place has not and will not result in an undue adverse effect
on the natural environment, let alone result in irreparable harm sufficient to trigger the
“extraordinary remedy” of a temporary restraining order that the Supreme Court has stated that a
court should award only when a plaintiff makes a clear showing that she is entitled to such relief.
See Winter v. Natural Res. Defense Council, Inc., 555 U.S. 7, 24, 129 S. Ct. 365, 172 L. Ed. 2d
249 (2008).

D. There is No Irreparable Harm To Any Party Absent an Injunction: Trees.
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The TRO asserts that “the proposed clearing of more than 20 acres of trees constitutes
substantial immediate and irreparable harm.” TRO at 7. The TRO’s rationale is that “once those
trees are cut, they cannot be restored.” Id. Yet there is a full record in which the Commission has
already concluded that if the site for the proposed solar facilities were cleared of trees that there
would be no undue adverse effect on the § 248(b)(5) criterion related to the natural environment.
In light of those findings and in light of the ANR MOU which specifically contemplates the
conditions by which such clearing is to be conducted, the conclusion that the same tree-clearing is
causing irreparable harm is without merit. That is especially the case where, as here, there is no

scenario in which the tree clearing does not occur as reflected in the table immediately below.

Activity Horticultural And Farming | Solar Facilities Only
Activities Only

PUC Standard None No Undue Adverse

For Clearing Effect on the natural

environment in toto

Compliance Clearing Done in Accordance | Clearing Done
with Vermont Law Subject to Conditions
in ANR MOU/CPG
Result Trees Come Down Trees Comes Down

As a result, even if the effects of clearing could be characterized as irreparable harm to
ANR, enjoining the clearing of the trees for the solar facilities provides no relief to ANR because
the trees still come down. The effects of clearing therefore cannot satisfy the clear requirement
under Winter to show that the injunction is necessary to avoid irreparable harm to ANR. The
issuance of an injunction does not protect any interest of ANR (even though no interest of ANR

has been alleged). The two-prong requirement that there be (i) irreparable harm (i1) in the absence
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of the issuance of the injunction has not been satisfied. At the end of the day, whether the
injunction is continued or not, the trees come down.

Tellingly, neither ANR nor its witness stated that removal of the trees in and of
themselves would constitute irreparable harm. Rather, Mr. Popp testified that if all the white-
arrow leaved asters have been transplanted to the conservation areas, then there would be no
irreparable harm. See, Initial Hearing Tr. at 40 (Mr. Popp: “Assuming all the plants have been
transplanted ..., then, if the conservation areas are retained, then those, then those plants would be
protected, then, yeah, I'm assuming that would be acceptable.”)

The Commission simply created the basis of irreparable harm from loss of trees on its own
by relying on cases that are mixing apples and oranges. Rather ANR’s position is that the tree-
clearing activity on the portion of the land (that excluded the Horticultural Use Parcel) might
result in adverse consequences to either the white arrow leaved aster (Symphyotrichum
urophyllum)) (the “Aster”) or the noxious weed known as the Nimblewill Muhly (Muhlenbergia
schreberi) (the “Nimblewill” and together with the Aster, the “Plants™).

E. There is No Irreparable Harm To Any Party Absent an Injunction: Plants.

The TRO states and ANR argues that the proposed site activity threatens the Plants that
have been documented to exist at this site. Similar to the trees being cleared, the effects of the
proposed clearing on the Plants cannot satisfy the clear requirement under Winter to show that the
injunction is necessary to avoid irreparable harm to ANR as a continued injunction would only
temporarily delay the inevitable, which is the development of the Horticultural and Farming
Activities. There is no irreparable harm to ANR that can be avoided by the continuance of the
injunction. Also similar to the clearing of the trees, ANR has only alleged the potential of

irreparable harm to these Plants but not irreparable harm to ANR as required by Winter. As
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described in above, ANR cannot demonstrate irreparable harm to it with respect to any purported
impacts the clearing may have on the Plants because ANR has no authority to classify plants
outside of the ESL.

Assuming arguendo that (i) the landowner’s tree-clearing activities constitute site
preparation without a CPG in violation of 30 V.S.A. § 248(a)(2), (ii) this investigation was validly
opened, '’ (iii) the Commission has the authority to address that alleged violation and (iv) ANR
has the authority to seek a TRO or other equitable relief to enforce its classification system that
does not have the force of law and that is unauthorized by the Vermont ESL, then ANR must
demonstrate an irreparable harm fo it arising from the purported impacts that the proposed clearing
will have on the Plants. However, as demonstrated in the ANR MOU, ANR has already
determined that the proposed impact on the Plants from the clearing will not result in any undue
adverse effect if the conditions set forth in the ANR MOU related to the plants (collectively, the
“RTE Provisions”) are adhered to. To date, all of the RTE Provisions in the ANR MOU have been
satisfied and no party argues otherwise. See Prefiled Direct Testimony of Jim McClammer, dated
October 20, 2020, page 3, line 16. The Asters that were required to be transplanted have been
transplanted by Arrowwood in accordance with the specifications in the ANR MOU. The only
RTE Provision relating to the Nimblewill is that the population in the northeast corner be fenced
off and avoided during construction and site preparation activities, which has also been done.

i There is No Irreparable Harm Related to the Aster Because Less than 10% of
the Population Would Be Impacted By the Clearing

15 See, In re Investigation Into Solarcity Corporation, 2019 VT 23, P12 discussing the powers of
the Commission to sua sponte open an investigation. /d. (“it has also authorized the Commission
to open investigations on its own initiative. See, e.g., id. § 218(a) (authorizing Commission to open
investigation and make findings and judgment regarding rates, tolls, charges, or schedules); id. §
227a(c) (authorizing Commission to investigate whether to reimpose regulatory requirements for
telecommunications services, either upon Department's petition or upon its own initiative); id. §
4002a(b)(1) (authorizing Commission to investigate certain contracts if Department opposes

contract or upon Commission's own motion).”)
39



The ANR MOU was not negotiated and executed in a bubble, it was driven by ANR’s
adherence to its Guidance for Conducting Rare, Threatened, and Endangered Plant Inventories in
Connection with Section 248 Projects (the “Guidance”). See Exhibit PLH-6. This Guidance,
which is an unauthorized rule, is ANR’s holy grail when it comes to determining what impacts to
plants will not rise to the level of an undue adverse effect in §248 proceedings. For example, ANR
will not consider an impact to be unduly adverse if less than 10% of an S1 (very rare) plant
population of the site is impacted (the “10% Rule”) or less than 20% of an S2 (rare) plant
population of the site is impacted (the “20% Rule”). The 10% Rule is the same rule employed by
ANR to determine irreparable harm to the Aster in these proceedings. See Tr. page 152-153. The
10% Rule is hard and fast rule that is applied by ANR here even though its own Guidance states
that it might apply another standard. Putting aside the validity of (i) ANR’s ranking system and
(i1) the 10% Rule (the validity of which is discussed further below in Section IV. D. ii), it is
abundantly clear from the record that less than 10% of the Asters would be impacted by the
continuance of the clearing.

A total of twenty-four (24) individuals of the Asters were impacted or potentially impacted
by the clearing that was performed to date. A total of an additional seventy-three (73) individuals
would be impacted if the clearing was to continue without those Asters being transplanted to the
previously established Apple Hill conservation area. See Exhibit PLH-TM-5. The Rare Plant
Monitoring Reports for Apple Hill demonstrate that the transplantation of the Asters has been
incredibly successful with the 202 Asters transplanted to the Apple Hill conservation area growing
in number by 381 plants for a total of 583 plants (i.e., an increase of 189%). See Exhibit PLH-

T™M-3.
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There are 583 Aster plants currently in the Apple Hill Conservation Area and 321 Asters
currently in the Chelsea Conservation Area. See Exhibits PLH-TM-3 and PLH-TM-4. There are
also a minimum of 53 plants identified that exist outside of the area to be cleared on the Solar
Parcel. See Exhibit PLH-TM-5. Thus, the total number of Aster individuals at the Solar Parcel is
957 (the “Western Asters”). Even if you only count these 957 Asters, the potential impact from
the clearing of 24 Asters is well below the 10% Rule. But the Aster “population” is, of course,
much larger than the 957 Asters identified at the Solar Parcel. The Guidance defines “population”
as all of the individuals of a given species that occur within one kilometer unless separated by an
isolating barrier. The 967 Asters identified by Jim McClammer in Case No. 19-0516 (the “Eastern
Asters”) are less than one kilometer away from the Site and are not separated by an isolating
barrier. Thus, the number of identified Asters in the local population is 1,924. Mr. McClammer
has testified, however, that the actual number of individuals in the local population may be as high
as 5,000 to 9,000. See Exhibit PLH-JM-3.

ANR’s expert witness, on the other hand, has incorrectly taken the position that Route 7 is
an isolating barrier which separates the Eastern Asters from the Western Asters causing them to
be two separate “populations” notwithstanding the fact that they are less than one kilometer apart.
At the Hearing Mr. Popp testified that this is because an interstate highway is inconsistent with the
habitat on either side of it and there is no possibility of a population starting in between the two
existing populations. See Tr. at 180, lines 15-24. Mr. Popp ignores the evidence of the ability of
the Aster to occur along roadsides and these specific interchange ramps and highway right of ways.
See Exhibit PLH-JM-5 In any case, the ability of a plant to colonize in an intervening area is not
the test to determine the existence of an isolating barrier. If it were, a mere sidewalk would be an

isolating barrier. Mr. Popp testified that he was unaware of any specific standard for the width of
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an isolating barrier (See Tr. page 181-182) but there most certainly is. The specific standard is
whether there is more than one kilometer of “persistently unsuitable habitat” between the
occurrences and that standard comes from NatureServe, the exact same organization that Mr. Popp
and ANR rely on to coordinate its rare plant ranking methodology. See Exhibit PLH-3, page 12,
lines 2-4.

The internationally recognized methodology for determining whether the Eastern Asters
and Western Asters are part of the same population is set forth in NatureServe’s Habitat-based
Plant Element Occurrence Delimitation Guidance (May 2020) (the “2020 Delimitation
Guidance”)!®. The 2020 Delimitation Guidance informs us that the Eastern Asters and the Western
Asters are part of the same population because they are less than 1 kilometer apart as demonstrated

in their Plant Element Occurrence Decision Tree:

PLANT EO SPECIFICATIONS DECISION TREE

16" NatureServe, Habitat-based Plant Element Occurrence Delimitation Guidance, May 2020
https://www.natureserve.org/sites/default/files/eo_specs-habitat-
based plant delimitation guidance may2020.pdf
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See 2020 Delimitation Guide, Page 13.

Even if the Eastern Asters and Western Asters were further apart, the real question as it
relates to the role of Route 7 is whether Route 7 provides “persistently unsuitable habitat™ greater
than one kilometer wide, which, of course, Route 7 does not. NatureServe’s “internationally
accepted methodology” demonstrates unequivocally that the Eastern Asters and the Western

Asters are part of the same population.

43



This makes sense because the Eastern Asters and the Western Asters freely exchange genes
because Route 7 is not wide enough to serve as a barrier to gene flow. In addition to dispersal by
wind (See Tr. 158-159), the Aster pollen is dispersed by bees (See Exhibit ANR-RP-5 at 3) and
deer!”, which are not restricted by Route 7. As mentioned, between the Eastern Asters and Western
Asters a total of 1,923 Asters have been identified to date with the actual number likely ranging
from roughly 5,000 to 9,000. See Exhibit PLH-JM-3. The 24 Asters that have been impacted or
potentially impacted by the clearing fall well below the 10% Rule, even assuming the 10% rule
was scientifically based (which it is not).

Lastly, unlike the logging cases relied on by the TRO, here the Aster plants have increased
by 189% in the Apple Hill conservation area since transplantation and are easily replaced. Any
Asters that might have been harmed by the clearing that took place have already been effectively
replaced by the explosive growth of the asters that were transplanted in the Apple Hill conservation
area. Even if some additional Asters would be impacted through tree-clearing outside of the
conservation areas (if not identified and transplanted), the annual reports submitted to ANR show
that the Aster is thriving in the Apple Hill Conservation Area.

il There is No Irreparable Harm Related to the Nimblewill.

The only RTE Provision relating to the Nimblewill is that the population in the northeast
corner be fenced off and avoided during construction and site preparation activities, which has
been done by the landowner. It was always contemplated that clearing would take place over Site

B and part of Site A of the Nimblewill without any further conditions. As such, the continuation

17 Jonathan A. Myers, Mark Vellend, Sana Gardescu, P. L. Marks, Seed dispersal by white-tailed
deer: implications for long-distance dispersal, invasion, and migration of plants in eastern North
America, Oecologia, 139: 35-44 (2004). https://pubmed.ncbi.nlm.nih.gov/14740288/
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of the clearing will have no undue adverse effect on the population of Nimblewill and, therefore,
no irreparable harm suffered by ANR related to this plant.

Moreover, unlike the logging cases relied on by the TRO, here the S2-ranked Nimblewill
is easily replaced. The Nimblewill is classified by the USDA as a “noxious weed.”

https://plants.usda.gov/core/profile?symbol=MUSC. It is present in all New England States. See,

https://gobotany.nativeplanttrust.org/species/muhlenbergia/schreberi/. In Massachusetts it 1is

classified as S5-“widespread.”

A 2015 Plant health care report from the Morton Arboretum'® provides a good summary:

18 See, http://stage.mortonarb.org/files/Plant_Health Care Report 2015 5.pdf (last visited July 3,
2020).
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Pest Updates: Weeds

Nimblewill (Aggressive)

Nimblewill (Muhlenbergia schreberi) is a grassy weed that has been showing up in a number of
lawns this year. The Plant Clinic at The
Morton Arboretum has received several
samples of this weed. Nimblewill is a
warm-season grass so it greens up later
than our bluegrass lawns. That makes it
easy to spot in spring. Look for the
brown patches in your green lawn. In
summer, it differs from our bluegrass in
that it has smaller leaves giving it a finer
texture (fig. 21). It spreads by thin, wiry

stolons which give the plant a looser P AR o T} b - UGA1120349 |
look. Because of the stolons it can Figure 21 Nimblewill (photo credit: Tim Murphy, Univ. of Georgia,
spread fairly aggressively. It can also Bugwood.org)

spread by seed. Nimblewill may be

misidentified as bentgrass, but bentgrass is a cool season grass and will be green in spring and

fall, when nimblewill is brown.

Management: Nimblewill is hard to control because it is a perennial grass just as your
lawn is. Most common lawn herbicides cannot select out one perennial grass and not kill the
other. There is an herbicide on the market now that is selective for nimblewill. The product is
Tenacity and contains the active ingredient mesotrione. Read the label for instructions on
proper usage. Small patches of nimblewill can also be killed using glyphosate (RoundUp).
Glyphosate is non-selective, so apply it only to the nimblewill.

Although classified as S2 in Vermont, when actual surveys were done, the Nimblewill was
found to be widespread and unable to be eradicated even on land that is regularly farmed. For
example, a survey was conducted in 2013 by UVM. Out of 25 farms surveyed, the Nimblewill
was present on 6, i.e., 40% and in dense quantity (10 per square foot). See, Weed Seedbank
Summary of Vermont Organic Farms, supra.

Thus, when someone actually surveyed land that had been actively farmed for years, the

Nimblewill was still present with an average density of 10 per square foot. But the fate of the
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Nimblewill is normally a dose of Roundup, as it is a noxious aggressive weed. See also, 2015
Plant health care report from the Morton Arboretum, supra. There is simply no evidence provided
by the proponents of injunctive relief that clearly established irreparable harm to them related to
the Nimblewill and a right to the issuance of injunctive relief.

VI. Additional Reasons Injunctive Relief Should Be Terminated.

A. The Restriction on Site Preparation is Unconstitutionally Vague.

A statute can be impermissibly vague for either of two independent reasons. First, if it fails
to provide people of ordinary intelligence a reasonable opportunity to understand what conduct it
prohibits.  Second, if it authorizes or even encourages arbitrary and discriminatory
enforcement.” Hill v. Colorado, 530 U.S. 703, 732, 120 S. Ct. 2480 (2000) (“Hill”). The
prohibition on site preparation is impermissibly vague under both tests.

The Vermont Supreme Court’s recent case on the issue, In re Snyder Group, 2020 VT 15,
is instructive. In Snyder, a developer received approval from the City of South Burlington for a
planned unit development. Neighbors argued that the bylaws under which the developer received
the approval were unconstitutionally vague. The developer’s project needed to rely on the
statutory ability to transfer development rights from one property to another. Specifically, the
issue was the number-equivalency of development rights (i.e., an objective standard) that are
transferred from one property to another. In other words, were such rights transferable on a 1:1
basis (as the Court decided) or some other unknown basis (as the neighbors argued)? The City
had in all previous cases applied a 1:1 ratio. The Court held that the objective 1:1 ratio was what
followed from the city’s regulation and past practice.

Notably, what was upheld in Snyder was a regulation and practice that was a plainly

objective test, i.e., 1:1 equivalency, and admitted no discretion of any kind. That is precisely the
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type of objective standard that would allow landowners to develop proposed land uses. Here, the
situation is the polar opposite—there are no objective standards of any kind.

“[TThe adoption of new laws restricting liberty is supposed to be a hard business, the
product of an open and public debate among a large and diverse number of elected representatives.
Allowing the legislature to hand off the job of lawmaking risks substituting this design for one
where legislation is made easy, with a mere handful of unelected judges and prosecutors free to
condemn all that they personally disapprove and for no better reason than they disapprove it.”
Sessions v. Dimaya, 138 S. Ct. 1204, 1229 (2018) (“Sessions”’) (Gorsuch, J. concurring in part and
concurring in the judgment) (internal quotations and citations omitted).

“Vague laws invite arbitrary power. Before the Revolution, the crime of treason in English
law was so capaciously construed that the mere expression of disfavored opinions could invite
transportation or death. ... Today’s vague laws may not be as invidious, but they can invite the
exercise of arbitrary power all the same—by leaving the people in the dark about what the law
demands and allowing prosecutors and courts to make it up.” Id. at 138 S. Ct. 1223-4. “[V]ague
laws are ‘not to be avoided by the simple label a State chooses to fasten upon its conduct or its
statute.” Giaccio v. Pennsylvania, 382 U. S. 399, 402, 86 S. Ct. 518, 15 L. Ed. 2d 447 (1966). So
the happenstance that a law is found in the civil or criminal part of the statute books cannot be
dispositive.” Id. at 138 S. Ct. 1229.

It is the Legislature, not the PUC, that needs to make the tough decisions through the
political process and not, as here, lay down vague and standardless concepts that allow ad hoc and
arbitrary decisions and provide no ability for a landowner to know what is permitted and what is
not.

i The Phrase “Site Preparation For ... An Electric Generation Facility”
Provides No Standard For Ordinary People To Understand What Is
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Permissible And What Is Not And It Authorizes And Encourages Arbitrary
And Discriminatory Enforcement.

30 V.S.A. §248(a)(2)(A) provides:

(A) no company, as defined in section 201 of this title, and no person, as defined in

10 V.S.A. § 6001(14), may begin site preparation for or construction of an electric

generation facility, energy storage facility, or electric transmission facility within

the State that is designed for immediate or eventual operation at any voltage.

The phrase “site preparation for ...an electric generation facility” is not defined. Nor does
the statute provide any standards as to the meaning or implementation of that phase.  “The
restrictions of zoning statutes and zoning ordinances authorized by statute are in derogation of the
common law and should be strictly construed.” In re Willey, 120 Vt. 359, 365 (1958). Section 248
is a state-level zoning statute that restricts development “in derogation of the common law.” Such
restrictions, including the restrictions that might flow from the phrase “site preparation for ...an
electric generation facility,” are valid “only if it is accompanied by some ability of landowners to
predict how discretion will be exercised and to develop proposed land uses accordingly.” In re
Handy, 171 Vt. 336, 349 (2000). See also, Sheedy v. Merrimack County Superior Court, 128 N.H.
51, 54 (1986) (a statute or regulation is void for vagueness when it either forbids or requires "the
doing of an act in terms so vague that persons of common intelligence must necessarily guess at
its meaning and differ as to its application," quoting Connally v. General Constr. Co., 269 U.S.
385, 391 (1926)) (emphasis added). Such restrictions are also invalid if they authorize or
encourage “arbitrary and discriminatory enforcement.” Hill, 530 U.S. at 732.

a. The Phrase “Site Preparation For ... An Electric Generation Facility”
Provides No Standard For Ordinary People To Understand What Is
Permissible And What Is Not. Persons Of Common Intelligence Must

Guess At Its Meaning And Differ As To Its Application.

Not only is the phrase “site preparation for ...an electric generation facility” not sufficient

49



for “ordinary people to understand,”!® even sophisticated developers and the PUC are left guessing
as to what it means. The Commission has no objective standard for determining what “site
preparation for ... an electric generation facility” means, and the statute reveals none.

The Commission has stated that “a petition filed under 30 V.S.A. § 248 does not terminate
the ability of the Petitioner to conduct otherwise lawful activities on its land, provided that these
activities do not conflict with any requirements contained in a CPG issued by the Board.” Georgia
Mountain, Docket No 7508, Order of January 5, 2012. The Commission has also recognized that
section 248 was not intended to cover farming related or otherwise lawful activities even though
those activities may overlap with activities related to electric generation. Petition of Beaver Wood
Energy Pownal, LLC, Docket Nos. 7678 and 7679, 2011 Vt. PUC LEXIS 169 (April 1, 2011).
The Commission has also recognized the rule prohibiting site preparation for, or construction of,
an electric generating facility does not apply to activities or construction of facilities that could be
used for other purposes, and thus not solely related to the electric generating facility, even when
those were expressly incurred for federal and state tax purposes as part of construction of the
electric generating facility. Petition of Monument Farms Three Gen, LLC, Docket No. 7592, 2010
Vt. PUC LEXIS 332 (October 22, 2010) at 6 (“the digester is but one component of the Project
and not only serves the purpose of generating electricity but also provides material for the farming
operation itself.”)

Yet here, the Commission ignores that precedent (without addressing it) and concludes that
a landowner’s farming activities are site preparation for an electric generation facility merely
because trees need to be cleared for the farming activity and trees would be needed to be cleared

for a proposed solar facility if the solar facility were built now.

19 See, Synder at P25 quoting In re Beliveau, 2013 VT 41, P15.
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In addition, there is no understandable limitation of what is now espoused as the site
preparation limitation. If there were an old house on the site that would need to be removed for a
farming use but also would be required to be removed for a solar use, is that site preparation?
What if there were a rock wall in the middle of an otherwise cleared parcel that would need to be
removed for a farming use but also would be required to be removed for a solar use, is that site
preparation? What if one tree, ten trees, or a hundred trees were in the middle of an otherwise
cleared parcel that would need to be removed for a farming use but also would be required to be
removed for a solar use, is that site preparation?

There is simply no standard for ordinary people to understand what is permissible and what
is not and persons of common intelligence must guess at its meaning and differ as to its application.
Here “statute that fails to provide adequate guidance, thus leading to unbridled discrimination by
the court and the [Commission] charged with its interpretation.” In re JAM Golf, LLC, 2008 VT
110 at P13 (internal citations and quotations omitted).

b. The Phrase “Site Preparation For ... An Electric Generation Facility”
Authorizes And Encourages Arbitrary And Discriminatory Enforcement.

The lack of any objective standard authorizes and indeed encourages arbitrary and
discriminatory application of the statute. Without being constrained by objective guide posts the
Commission can just make it up as it goes along, which it did here. Further, the Commission might
completely ignore the issue if no one complains. The arbitrary and discriminatory enforcement is
shown by the Commission’s own decisions.

The Commission has never previously issued injunctive relief restraining a landowner from
engaging in lawful activities on its land. When previously presented with the issue, the
Commission has recognized that section 248 was not intended to cover farming related or

otherwise lawful activities even though those activities may overlap with activities related to
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electric generation. Petition of Beaver Wood Energy Pownal, LLC, Docket Nos. 7678 and 7679,
2011 Vt. PUC LEXIS 169 (April 1, 2011). The Commission has also recognized the rule
prohibiting site preparation for, or construction of, an electric generating facility does not apply to
activities or construction of facilities that could be used for other purposes, and thus not solely
related to the electric generating facility, even when those were expressly incurred for federal and
state tax purposes as part of construction of the electric generating facility. Petition of Monument
Farms Three Gen, LLC, Docket No. 7592,2010 Vt. PUC LEXIS 332 (October 22, 2010) at 6 (“the
digester is but one component of the Project and not only serves the purpose of generating
electricity but also provides material for the farming operation itself.”) See also, Georgia

Mountain, Docket No 7508, Order of 1/5/2012 (“a petition filed under 30 V.S.A. § 248 does not

terminate the ability of the Petitioner to conduct otherwise lawful activities on its land, provided

that these activities do not conflict with any requirements contained in a CPG issued by the
Board.”) It is also indisputable that site preparation related to agricultural use “constitute[s]
‘farming’.” Re: Scott Farm, Inc. 2003 VT ENV LEXIS 6 (2003). The different treatment here
plainly shows how the vagaries of the statute result in arbitrary and discriminatory enforcement.

The result is ad hoc arbitrary application that allows the Commission and ANR to
“condemn all that they personally disapprove and for no better reason than they disapprove it.”
Sessions v. Dimaya, 138 S. Ct. at 1229.

B. The TRO violates the Cady Hill Requirement of Administrative Consistency.

“A fundamental norm of administrative procedure requires an agency to treat like cases
alike.” In re Petition of Stowe Cady Hill Solar, LLC, 2018 VT 3, 421, 182 A.3d 53, 59 (“Cady
Hill”). The Vermont Supreme Court in Cady Hill held that the Commission’s application of its

rule regarding completeness of net meter applications ran counter to the Commission’s own
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previous application of the same rule in a like case, and accordingly struck down the Commission’s
decision denying Cady Hill Solar a CPG. Cady Hill, 2018 VT 3, 922. Applying this rule of
administrative procedure, the Commission has an obligation to treat this case like it has treated
similarly situated cases regarding the issue of site preparation for an electric generation facility.
The PUC failed to do so. When previously presented with the exact issue, the Commission has
recognized that section 248 was not intended to cover farming related or otherwise lawful activities
even though those activities may overlap with activities related to electric generation. Petition of
Beaver Wood Energy Pownal, LLC, Docket Nos. 7678 and 7679, 2011 Vt. PUC LEXIS 169 (April
1,2011). See also, Georgia Mountain, Docket No 7508, Order of January 5, 2012 (“[A]_petition
filed under 30 V.S.A. § 248 does not terminate the ability of the Petitioner to conduct otherwise
lawful activities on its land, provided that these activities do not conflict with any requirements
contained in a CPG issued by the Board.”)

C. The TRO Violates Due Process Because of Lack of Fair Notice.

“It is a fundamental tenet of due process that ‘[n]Jo one may be required at peril of life,
liberty or property to speculate as to the meaning of penal statutes.’” United States v. Batchelder,
442 U.S. 114, 123 (1979), quoting Lanzetta v. New Jersey, 306 U.S. 451, 453 (1939) (emphasis
added). “[N]otions of fairness enshrined in our constitutional jurisprudence dictate that a person
receive fair notice not only of the conduct that will subject him to punishment, but also of the
severity of the penalty that a State may impose.” BMW of North America, Inc. v. Gore, 517 U.S.
559, 574 (1996). Here those basic tenets of due process were violated. First, the statute speaks of
no criteria that provides clear standards as what would constitute site preparation for an electric
generation facility. Second, the Commission’s prior precedent makes it clear that a CPG petitioner

may conduct otherwise lawful activities on its land, provided that these activities do not conflict
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with any requirements contained in a CPG issued by the Commission and here no CPG has been
issued. Indeed, the Commission has denied CPGs. The Commission now seeks to change its
prior precedent and retroactively apply it, preventing the landowner from engaging in lawful
farming activities. A clearer case of lack of fair notice and a violation of due process is difficult
to imagine.

D. The TRO is Based Upon a Rare Plant Classification System that is Invalid, is
Beyond ANR’s Authority and is Unscientific.

i ANR Has Conceded That Its Rare Plant Classifications Are Not Based Upon
Scientific Evidence, Resulting In A Lack Of Foundation For The TRO.

ANR has one person assigned to rare plants—Bob Popp. Mr. Popp has many other tasks
as well. Here, ANR seeks to enforce its rare plant classification system, involving two purportedly
rare plants—the Aster and the Nimblewill. ANR ranks the Aster as S1 (very rare) in Vermont.
Its range extends from the Midwest: Ontario to Arkansas and east to the Carolinas, Pennsylvania,
and New York. It is not a rare plant, and it has been discovered in abundance in Bennington, and
especially in the State-owned railway corridor in Bennington where the State allows the plant to
cut without restrictions.

At the Initial Hearing, Mr. Popp conceded that not only has he not looked into whether it
is easy to acquire replacements for the white-arrow leaved aster but that he would not be surprised
to find that they are readily available from Wal-Mart and Home Depot type nurseries throughout
the United States. See Initial Hearing Tr. at 47:

Q. Mr. Popp, the questions that you got from Mr. Melone about the rarity of these

species, apparently, Mr. Melone has claimed that you can just order these species

from some nursery and they can bring them on in and you can plant, replant these

species. Is that a correct statement for either the S1 or the S2 species that are a

subject of this MOU and that are supposed to be protected?

A. T have not personally looked into that. I, I would not be surprised if you could
get the American Aster plant through a nursery.
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Mr. Popp further explained, a rarity classification of S1 or S2 means nothing about the
existence of the plant species, it only means that it is considered by Mr. Popp as very rare or rare
in Vermont. Thus, a palm tree would be considered very rare in Vermont, but as a species, it
thrives in other areas of the country.

Mr. Popp also admitted, there are no surveys done by those classifying the plants under the
Vermont “S-scale”, thus there is no way to determine whether the Aster or the Nimblewill are
properly classified. As Mr. Popp explained, he needs to rely on reports from others. But as Mr.
Popp also explained, an ordinary person would not know whether the Aster or the Nimblewill
existed on her property. Initial Hearing Tr. at 34. But even in that scenario there is simply no
ability of those doing the classifying to know whether, in fact, the ranked plants are properly ranked
because no one knows with any certainty how many exist in Vermont, and if Vermonters started
reporting plant species the system, Mr. Popp would be unable to process them. See Initial Hearing
Tr. at 35:

Q. So does ANR have anything, say, posted on its website that asks people in

Vermont to report the identification of listed species and showing them a picture of

what they look like and when they would be likely to appear?

[Mr. Popp] A. We have some information on our website, fact sheets, what have

you, and I, I'm pretty sure that it's mentioned that, if you think you have one of these

plants, to let us know. But, yeah, it's, it's a mixed bag. We, we, there is just one of

me for the whole state. So, if everybody started sending me photos of plants to

identify, that's all I would be doing.

At the end of the day, the ANR rare plant classification is not based upon evidence
(scientific or otherwise) but on the absence of evidence. It is right in line with the Trump-style

logic that if there is less testing, there will be less Covid-19 cases. In other words, if you do not

have proof that it exists, then it does not exist. That is the logic of the ANR rare plant system.
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The arbitrariness of and lack of evidentiary support for the ANR rare plant classification
system really shines when it comes to the Nimblewill. The S2-ranked Nimblewill is easily
replaced and classified by the USDA as a “noxious weed.”

https://plants.usda.gov/core/profile?symbol=MUSC. It is present in all New England States. See,

https://gobotany.nativeplanttrust.org/species/muhlenbergia/schreberi/. In Massachusetts it 1is

classified as S5-“widespread.”

Although classified as S2 in Vermont, when actual surveys were done (i.e., when minimal
investigation was undertaken), the Nimblewill was found to be widespread and unable to be
eradicated even on land that is regularly farmed. For example, a survey was conducted in 2013
by UVM. Out of 25 farms surveyed, the Nimblewill was present on 6, i.e., 40% and in dense
quantity (10 per square foot). See, Weed Seedbank Summary of Vermont Organic Farms, by Sid
Bosworth, Extension Agronomist, and Ann Hazelrigg, Extension Plant Pathologist, UVM
Extension, as part of Northern New England Collaborative Research Project "Assessing the
potential for emergence of new cropland weeds in the Northern New England region as a
consequence of climate change", University of Vermont, University of New Hampshire and
University of Maine available at

https://pss.uvm.edu/vtcrops/research/Weeds_Seedbank Summary Vermont 2013.pdf (last

visited July 3, 2020.
Thus, when someone actually surveyed land that had been actively farmed for years, the

Nimblewill was still present with an average density of 10 per square foot.2’ But the fate of the

20 See id. “The locations of the farms ranged across the whole state from Brattleboro to Alburgh.
A single field was sampled from each farm in early June. All of the fields had been recently tilled
and had been in annual crops for at least three years or more. Within each field, 10 soil cores were
collected to a depth of six inches. The soil was thinly spread on flats and placed in the University
of Vermont greenhouse. On a weekly basis for six months, weed seedlings were counted, recorded
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Nimblewill is normally a dose of Roundup, as it is a noxious aggressive weed. The tale of the
Nimblewill proves that ANR’s rare plant system is merely based upon Trump-style logic that relies
on the absence of evidence, and is not based upon and scientific evidence or investigation.
Moreover, “rare” does not necessarily equate to “good” for the State of Vermont as the protection
of plants like the white arrow-leaved aster and the Nimblewill can have unintended negative
consequences in Vermont.

As a result, the TRO and any further injunctive relief lacks any credible foundation.

ii. The ANR Rare Plant Classification System and the 10% and 20% Rules
Violate VAPA.

In addition to the substantive limitations on the powers of a state agency, the Vermont
Administrative Procedure Act (“VAPA”) prescribes the procedural powers of Vermont agencies
to implement the statutory mandates that they do have. Under the VAPA, 3 V.S.A. § 835(b), an
agency “procedure or guidance document shall not have the force of law.” 3 V.S.A. § 835(b)
(emphasis added).

The VAPA, 3 V.S.A. §801(b)(9), defines a “rule” as “each agency statement of general
applicability that implements, interprets, or prescribes law or policy and that has been adopted in
the manner provided by sections 836-844 of this title.” The VAPA requires that prior to issuing a
“rule,” the agency must follow a specific notice and comment procedure. 3 V.S.A. §836. Part of
that procedure also gives a veto power to the Legislature. 3 V.S.A. §842. While “there is no bright

line between exempt procedures and those rules requiring adoption pursuant to rulemaking

and pulled. The assumption is that a germinated seedling represents one seed in the seedbank and
that a majority of the seed will germinate within six months of time. Although this method does
not measure the entire seedbank (since long term dormant seed is unlikely to germinate in such a
short period of time), it does represent the potential seed that could likely germinate within a short
period of time (one to two years).”

57



requirements,” King v. Gorezyk, 2003 VT 34, P23, here ANR’s rare plant classification system,
Guidance and the 10% Rule and 20% Rule constitute “the creation of a rule consisting of an
‘agency statement of general applicability which implements, interprets, or prescribes law or
policy.”” In re Woodford Packers Inc., 2003 VT 60, P15. There are perhaps no better examples
of an agency statement of general applicability than ANR’s rare plant classification system and
the 10% Rule and 20% Rule, which were required to undergo the specific notice and comment
procedure set forth in VAPA but were not.
iii. Except For The Specific Criteria Listed For Due Consideration, The “Natural
Environment” Criterion In 30 V.S.A. § 248(b)(5) Provides No Standard For
Ordinary People To Understand What Is Permissible And What Is Not And It
Authorizes And Encourages Arbitrary And Discriminatory Enforcement.

The Commission’s application against the Respondents of the natural environment
criterion is unconstitutional because the statute is unconstitutionally vague and there is no ability
of the Respondents to know what is or is not permitted particularly in light of the PUC’s prior
consistent holdings that an application for a CPG does not affect a landowner’s right to engage in
activities on its land.

“A statute can be impermissibly vague for either of two independent reasons. First, if it
fails to provide people of ordinary intelligence a reasonable opportunity to understand what
conduct it prohibits. Second, if it authorizes or even encourages arbitrary and discriminatory
enforcement.” Hill, 530 U.S. at 732. The “natural environment” criterion is impermissibly vague
under both tests.

One of the findings that is required for a solar energy project to obtain a CPG under 30
V.S.A. § 248 is that the facility “will not have an undue adverse effect on ... the natural

environment ... with due consideration having been given to the criteria specified in 10 V.S.A. §§

1424a(d) and 6086(a)(1) through (8) and (9)(K) ... and greenhouse gas impacts.”
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The “due consideration” factors in 10 V.S.A. §§ 1424a(d) and 10 V.S.A. §§ 6086(a)(1)
through (8) and (9)(K) (Act 250 criteria) and greenhouse gas impacts are the only specific criteria
that are listed as being related to the “natural environment” and are not at issue here.?! The due
consideration factors are the only factors that can be considered?? and even then, there is no
standard as to how they should be relevant.

As such, the “natural environment” criterion is not sufficient for “ordinary people to
understand.”?® Sophisticated developers and even the Commission are left guessing as to what the
“natural environment” means. In practice, other than the specific sub-criteria in the statute, it
means what ANR says it means on an ad hoc basis, including purported interest beyond ANR’s
statutory charge.

The “natural environment” criterion is clearly vague. For that reason, the Legislature
specified several Act 250 criteria that relate to the natural environment. AHS does not challenge

(13

those specified sub-criteria. Rather the Commission and ANR (based upon ANR’s “guidance”
and unscientific and unlawful rare plant classification) conclude that there is more to the “natural

environment” criterion than the many specific due consideration factors enacted by the Legislature.

2110 V.S.A. § 1424a(d) (relating to outstanding resource waters), 10 V.S.A. §6086(a)(1) (relating
to undue water or air pollution), 10 V.S.A. §6086(a)(2) (relating to sufficient water availability),
10 V.S.A. §6086(a)(3) (relating to unreasonable burden on an existing water supply), 10 V.S.A.
§6086(a)(4) (relating to unreasonable soil erosion), 10 V.S.A. §6086(a)(5) (relating to
unreasonable congestion or unsafe conditions with respect to use of the highways, waterways,
railways, airports and airways, and other means of transportation existing or proposed), 10 V.S.A.
§6086(a)(6) (relating to unreasonable burden on the ability of a municipality to provide educational
services), 10 V.S.A. §6086(a)(7) (relating to unreasonable burden on the ability of the local
governments to provide municipal or governmental services), 10 V.S.A. §6086(a)(9)(K) (relating
to development affecting public investments) are not at issue here.

22 In In re Programmatic Changes 2014 VT 29, 911, the Vermont Supreme Court rejected the
PUC’s attempt to inject factors such as proximately and common ownership into the definition of
a “project” under section 30 V.S.A. §8002(14) because those factors were not in the statute. The
Legislature then amended the definition of “plant” to add the factors as being relevant.

23 See, Snyder at P25 quoting In re Beliveau, 2013 VT 41, P15.
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It is those unknown and extra statutory sub-criteria that infect the natural environment criterion
and make it vague and standardless.

The natural environment criterion is also made vague and standardless because the ANR
rare plant classifications are not based upon any evidence or standards. Rather, the ANR rare plant
classifications are based upon the absence of evidence.

The concept of “natural environment” is precisely the type of vague language that was
struck down by the Vermont Supreme Court in In re JAM Golf, LLC, 2008 VT 110. There the
Court struck down a Burlington ordinance as standardless that required a proposed land use to
"protect important natural resources including streams, wetlands, scenic views, wildlife habitats
and special features such as mature maple groves or unique geologic features." Id. at P12. In
striking down the criteria the Court stated it violated the landowner’s property rights:

Unfortunately, the ordinance as written is essentially standardless. Although
applicant challenges the court's interpretation of the ordinance, rather than attacking
the ordinance itself, § 26.151 is flawed, since it provides no standards for the court
to apply in determining what would constitute a failure to "protect" the listed
resources. Zoning ordinances must "specify sufficient conditions and safeguards"
to guide applicants and decisionmakers. Town of Westford v. Kilburn, 131 Vt. 120,
122,300 A.2d 523, 525 (1973). We will not uphold a statute that "fail[s] to provide
adequate guidance," thus leading to "unbridled discrimination" by the court and the
planning board charged with its interpretation. /d. at 125, 300 A.2d at 526; see also
Inre Handy, 171 Vt. 336, 348-49, 764 A.2d 1226, 1238 (2000); State v. Chambers,
144 Vt. 234,239,477 A.2d 110, 112-13 (1984).

JAM Golf at P13.
The Court also focused on the word “protect” which is similar in its vagueness to unduly
affect the natural environment.

[*P14] "Protect," as defined in § 26.151, cannot be the equivalent of total
preservation, because the same regulations allow for development, which, by
necessity, must reduce wildlife habitat and affect scenic views. How much less than
total preservation qualifies as sufficient protection, however, we cannot know,
because the regulations do not say. Even had the trial court endeavored to apply a
"reasonableness" measure to this term, § 26.151 would be unworkable. The

60



language of the regulations offers no guidance as to what degree of preservation

short of destruction is acceptable under the statute. From a regulatory standpoint,

therefore, § 26.151(g) provides no guidance as to what may be fairly expected from

landowners who own a parcel containing wildlife habitat or scenic views -- both

common situations in Vermont -- and who wish to develop their property into a

PRD. Such standardless discretion violates property owners' due process rights. In

re Miserocchi, 170 Vt. 320, 325, 749 A.2d 607, 611 (2000). We thus strike this

provision of the ordinance and reverse the Environmental Court's conclusion that

the project fails to meet its requirements.

JAM Golf at P14.

Here, as in JAM Golf, the “language of the [statute] offers no guidance as to what degree
of preservation short of destruction is acceptable under the statute. From a regulatory standpoint,
therefore, [the non-specific natural environment criterion] provides no guidance as to what may
be fairly expected from landowners who own a parcel containing wildlife habitat or [or plants] --
both common situations in Vermont -- and who wish to develop their property.” Id.

Except for the enumerated sub-criteria, the “statute that fails to provide adequate guidance,
thus leading to unbridled discrimination by the court and the [Commission] charged with its
interpretation.” Id. at P13 (internal citations and quotations omitted). It therefore is
unconstitutionally vague and violates Respondents’ due process rights.

iv. Except For The Specific Criteria Listed For Due Consideration, The “Natural
Environment” Criterion In 30 V.S.A. § 248(b)(5) Authorizes And Encourages
Arbitrary And Discriminatory Enforcement.

The lack of any objective standard authorizes and indeed encourages arbitrary and

discriminatory application of the statute. Without being constrained by objective guide posts or

their enabling statutes, ANR and the Commission can just make it up as they go along. Further,

the Commission might completely ignore the issue if no one complains. And that is what has been
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done with ANR’s rare plant classifications. ANR has just made it up without any scientific
evidence or investigation.

The natural environment criterion is unconstitutionally vague and standardless and invalid
both on its face and as-applied. The criterion denies Respondents the ability “to predict how
discretion will be exercised and to develop proposed land uses accordingly.” The meaning of
undue adverse effect on the natural environment is simply left to the ad hoc discretion of the then
current Commissioners, after considering the coercive effects of ANR’s de facto rules, making it
essentially arbitrary. Such abstract language has been held unconstitutionally vague in the First
Amendment context. See, Epona v. Cty. of Ventura, 876 F.3d 1214, 1223 (9th Cir. 2017)
(“Epona”) (holding as unconstitutional a law that has requirements that structures may not "have
a harmful effect upon the health or welfare of the general public" or be "detrimental to the welfare
of the general public . . . [or] to the aesthetic quality of the community or the surrounding land
uses"). It has also been held unconstitutionally vague by the Vermont Supreme Court. See, JAM
Golf, supra.

No court can determine how the decision will be made and no reasonable applicant can
determine what is required to meet the "no undue adverse effect" standard. More specifically, no
one can determine how the Commission applies the individual elements in (b)(5) to find some an
undue adverse effect and thus to conclude that the applicant did not meet its burden of proof. The
Commission’s decisions thus become pure ad hoc decision-making.

Section 248(b)(5) sets out some specific due consideration criteria based upon Act 250
criteria. The doctrine of expressio unius est exclusio alterius means that the expression of one
thing is the exclusion of another. Expressio unius generally reflects an inference that any omissions

in a statute are intentional. Clymer v. Webster, 156 Vt. 614, 625 (1991). To conclude additional
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criteria would need to be adhered to renders the due consideration Act 250 criteria superfluous,
and contradicts the maxim of statutory interpretation of expressio unius.

But here that is what is at issue—the invisible criteria—those that are not in the statute—
which under ANR’s and the Commission’s view can just be made up on an ad hoc basis, even if
such criteria exceeds the scope of their enabling statute. While the statute sets out the ultimate
finding the Commission must make regarding the natural environment, nothing in section 248
provides any guidance to an applicant as to the meaning of the term except for the specific due
consideration Act 250 criteria. Likewise, the statute provides no guidance on the ANR-created
criteria and no explanation of how the ANR-created criteria are to be taken into account.

VII. Preliminary Versus Permanent Injunction and the Scope of the Injunction.

A. Preliminary Versus Permanent.

At the Hearing, the parties were instructed to look at (1) City of St. Albans v. Hayford, 2008
VT 36, 183 Vt. 596 and (2) In re Wood, 2013 VT 40, 194 Vt. 190 and address those cases with
regard to the standards applicable to a permanent injunction versus the standards applicable to a
preliminary injunction. However, neither of those case discusses the different standards applicable
to a permanent injunction versus a preliminary injunction. In any case, the differences in such
standards are not relevant to these proceedings because any injunctive relief issued by the
Commission must be temporary in nature (i.e., “preliminary” and not “permanent”) under the
circumstances of this case.

The Commission clearly has no authority to permanently enjoin farming activities. Any
injunctive relief issued by the Commission would be temporary in nature because the land in
question will be cleared no matter the outcome in these proceedings or in Case No. 8454 or 17-

5024. If the Vermont Supreme Court rules against the solar projects, the land will be cleared in
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connection with the development of the Horticultural and Farming Activities and the PUC has no
jurisdiction over the Horticultural and Farming Activities. Alternatively, if the Supreme Court
rules in favor of the solar projects, the land will be cleared in connection with the Horticultural
and Farming Activities and the solar facilities. In no scenario would a “permanent” injunction
apply precluding development of the land. This is not public land. As such, there is no need to
address the differences (if any) between a permanent injunction and a preliminary one.

B. Scope.

The application of the TRO to the Horticultural Use Parcel and to the areas at the Solar
Parcel where the Plants do not exist is overbroad. The clearing activities for the Horticultural Use
Parcel are not “site preparation” for an electric generating facility. In fact, clearing the entire
Horticultural Use Parcel would have no impact one way or another on any future electric
generating facility that may or may not be built on the Solar Parcel. See. Tr. page 109 (lines 23-
25)and 110 (lines 1-2). Those clearing activities are clearly outside of the “site preparation area.”
The TRO makes no defense of how the Horticultural Use Parcel gets wrapped up in the TRO other
than the Commission taking on the role of a court of equity. In that connection, the Commission’s
order of July 1, 2020, Procedural order re: guidance for injunction hearing, stated at footnote 4:

While the [Respondents] has moved for clarification on whether the TRO extends

to the [“Horticultural Use Parcel,”] no clarification is necessary because the

[Horticultural Use Parcel] was identified as the site of “mitigation planting” in the

revised site plan for the Apple Hill facility, filed by the [AHS] in Docket 8454 as

exhibit AHS-MK-12. The [Respondents] also agreed that this property was

protected from any development in the [Respondents’] Settlement Agreement with

the Town of Bennington dated September 14, 2018, filed by the [one of the

Respondents] in Case No. 17-5024-PET. Thus, while the [Respondents are] free to

argue for a different outcome in the upcoming preliminary injunction hearing, the

current status is that the TRO by its clear terms extends to the [Horticultural Use
Parcel].
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The Commission’s reference to the settlement agreement not only misstates what the
agreement provides but shows that the Commission believes it has the powers of a court of equity
to enforce its interpretation of an entirely unrelated agreement. What the settlement agreement
may or may not provide is wholly outside the scope of the Commission’s jurisdiction. Moreover,
the mitigation plantings that were previously proposed for the very north end of the Horticultural
Use Parcel, have no relevance to the purported irreparable injury, and are in a location that is
already cleared and has been so prior to the landowner purchasing the property. There is simply
no justification for expanding the scope of the TRO — the sole effect of which is to cause irreparable
injury to the landowner by preventing the preparation of the land for farming.

The Commission has no authority where, as here, no CPG has been issued, and the tree-
clearing is occurring outside of any area that would be part of the alleged “preparation” for the
proposed solar facility. While it is true that the old plan for the AHS proposed project would call
for the planting of a line of trees on the northern edge of the Horticultural Use Parcel, those trees
do not exist now. Therefore, there is simply no basis for covering the Horticultural Use Parcel in
the TRO, and neither the TRO nor any party advance any valid justification for doing so.

The same holds true with respect to the areas on the Solar Parcel where the Plants do not
exist. Assuming arguendo, that the landowner’s activities constitute site preparation for an electric
generating facility and ANR can demonstrate that such activities result in irreparable to ANR,
there is no basis for the TRO covering any part of the Solar Parcel where the Plants do not exist,
and neither the TRO nor any party advance any valid justification for doing so.

Moreover, the TRO prevents clearing on the Solar Parcel which the PUC already concluded
would not have an adverse effect on the natural environment. The CPG for the AHS project was

issued on September 26, 2018. Although that CPG was overturned by the Vermont Supreme
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Court’s decision, nothing in the decision altered the fact that AHS was authorized to fully clear
the site for its proposed project subject to the terms of the ANR MOU, as of September 26, 2018.
Moreover, nothing in the PUC’s order on remand in docket 8454 changed the conclusions with
respect to the natural environment. Thus, the TRO is overbroad as to the Solar Parcel because it
prevents what the PUC has already concluded is acceptable.

Even if the TRO’s new “no overlap” legal approach as to what constitutes site preparation
for an electric generation facility were accepted, the TRO should have only been narrowly focused
on whether and how the proposed clearing activities might conflict with the ANR MOU, and any
injunction against site activities should have been limited to those conflicts to the extent they might
exist. Once those potential narrow areas of conflicts, if any, were identified, then the proper course
would have been to review those conflicts individually or collectively to determine whether there
would be an undue adverse effect on the natural environment attributable solely to those conflicts
(again of course assuming that the new “no overlap” approach to site preparation applied and that
the PUC had the jurisdiction to interfere with and prevent lawful farming activities of a landowner.)

Conclusion

For the reasons, stated above the TRO should be promptly vacated, and this case closed.
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