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HEARING OFFICER LANDIS-MARINELLO: All right.
Thanks, everyone, for being here. Good morning. This
is a workshop in Case Number 20-2369-RULE, which
addresses proposed revisions to Vermont Public Utility
Commission Rule 2. My name is Kyle Landis-Marinello.
I'm General Counsel at the Public Utility Commission,
and I've been appointed to serve as hearing officer in
this matter. Also attending the workshop today are
Deputy General Counsel John Cotter, our Operations
Director Ann Bishop, and Staff Attorney Mike Tousley.

If anyone has any technical difficulties, Ann
Bishop will also be our GoToMeeting platform manager
for this workshop. If a party or participant intends
to record the workshop via video or audio, please
indicate that when you provide your name for the court
reporter. I'll start by taking appearances starting
with the Department.

MR. BURKE: This is Dan Burke on behalf of
the Department of Public Service, and Jim Porter, the
Director for Public Advocacy, is here as well today.

HEARING OFFICER LANDIS-MARINELLO: And for
ANR, the Agency of Natural Resources?

MR. KISICKI: Good morning, everybody. This
is Aaron Kisicki on behalf of the Agency of Natural

Resources.

Capitol Court Reporters, Inc.
(800/802)863-6067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

HEARING OFFICER LANDIS-MARINELLO: Okay. And
then let's just go in the order I'm seeing folks on the
screen. We have someone with the initials DA. It
looks like you're unmuting, but I don't hear you.
Okay. And then Annette Smith?

MS. SMITH: Yes, this is Annette Smith with
Vermonters for a Clean Environment, and I'm not wvideo
recording, but you just reminded me I probably will go
audio record it.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Gerry Tarrant? Oh, you're on mute.

MR. TARRANT: So I was. Gerry Tarrant on
behalf of Comcast. Jim White 1is expected to attend
this morning also.

HEARING OFFICER LANDIS-MARINELLO: Okay.
Malachi Brennan, did I pronounce that right?

MR. BRENNAN: No one ever does. That's all
right. Malachi Brennan appearing on behalf of Dunkiel
Saunders, and Geoff Hand from our office is with me as
well, and we will not be recording.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. And then Owen McClain?

MR. McCLAIN: Good morning, everyone. Owen
McClain from Sheehey, Furlong & Behm. I'm here on

behalf of the firm, and VGS has also, Vermont Gas, has
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also asked me to attend on their behalf. Thanks.

HEARING OFFICER LANDIS-MARINELLO: Thank you.
Nancy Malmquist?

MS. MALMQUIST: Good morning. Nancy
Malmquist, Downs Rachlin Martin, PLLC, appearing on
behalf of Charter Communications, and my firm has also
submitted some comments as well.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. David Mullett?

MR. MULLETT: Good morning, everyone. David
Mullett, general counsel of AllEarth Renewables
appearing on behalf of AllEarth this morning.

HEARING OFFICER LANDIS-MARINELLO: Thank you.
Paul Brouha?

MR. BROUHA: Yes, I'm here representing
myself.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. And it looks like maybe you're also calling
in; is that right?

MR. BROUHA: Well, can you hear me now I'm
muted?

HEARING OFFICER LANDIS-MARINELLO: Yes.

MR. BROUHA: Okay. Well, then yes. I
couldn't seem to get in, couldn't hear your audio.

HEARING OFFICER LANDIS-MARINELLO: Okay, all

Capitol Court Reporters, Inc.
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right. I think that works. Thanks. Carolyn Anderson?

MS. ANDERSON: Yes, hi. Carolyn Anderson on
behalf of Green Mountain Power.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Amber Widmayer?

MS. WIDMAYER: Hi. Amber Widmayer on behalf
of Burlington Electric Department.

HEARING OFFICER LANDIS-MARINELLO: Then James
White?

MR. WHITE: Hello. I was figuring this out.
I'm here on behalf of Comcast along with --

HEARING OFFICER LANDIS-MARINELLO: Okay. And
is there anyone that hasn't announced themselves yet,
or have we covered everyone? All right, great. So,
before we jump into it, I want to go over some of the
procedures for when we're doing a remote, web-based
workshop. A lot of you are already familiar with these
procedures, so Jjust bear with me. So, due to the
COVID-19 pandemic, the Commission is limiting in-person
contact. As a result, this meeting is being done
remotely. We're using GoToMeeting for that. During
this workshop, we'll be using some special procedures
that are related to a web-based platform. I'll read
them now for the benefit of all the participants.

So participants may raise concerns about these
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procedures either now or at any point during the
workshop if the platform is not performing as expected
or if you're having any difficulties. We expect this
workshop will proceed more slowly than usual, and we
may need to stop along the way to resolve technical
issues. We also recognize that, because we're all in
remote locations such as our homes, there may be
unexpected interruptions at those locations. I know
we've been on less than ten minutes, and I've already
heard my dog barking and my seven-year-old playing the
piano downstairs.

Anyone who participates during the workshop should
keep their cameras on during the entire workshop. It's
very helpful for us to see you, particularly when
you're speaking. If you plan to just listen throughout
the workshop, it's helpful if you can turn the camera
off. Even when your own camera is turned off, you'll
be able to see everyone who has their camera turned on.
Commission staff may choose whether to leave their
cameras on or off. My preference is that people who
are not actively participating in the proceeding leave
their cameras off so the pictures of active
participants are larger.

Commission staff will not mute anyone's

microphone, whether a participant or a member of the
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public. This means you should keep yourself on mute,
unless you are speaking. That way, we can minimize
background noises, which can be disruptive.

It looks as though we have less than 25
participants at the moment, so under GoToMeeting we
should be able to see everyone on the screen, and so
the procedure for indicating that you want to speak is
going to be to unmute your microphone. If we end up
having more than five people join over the course of
the next few hours, then we may need to change that
procedure, but, for now, the way to indicate you want
to speak is to press unmute, and then I'll plan on
calling on people in order when I see that you've been
unmuted.

It's important that we avoid talking over one
another. Each time you begin talking, please identify
yourself by name for the court reporter. If your
internet connection cuts out, please try to rejoin the
GoToMeeting or call in to the workshop using the
GoToMeeting telephone number that was provided in the
workshop notice. 1If the audio or video from the
workshop has cut out, let me know when you're able to
rejoin, and I will attempt to summarize what has
happened. We'll also have a transcript at the end of

this if anyone misses part of it.
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If you are unable to call in or rejoin, notify the
platform manager -- so that's Ann Bishop -- immediately
by email or the clerk's office immediately by email or
phone, and we'll pause the workshop to try to resolve
the issue. Similarly, if, at any point, you become
aware that another participant or member of the public
is having trouble accessing the video or audio feeds,
please let us know immediately. We'll pause the
workshop to try to resolve the issue.

Although I do not anticipate that anyone else will
want to be a presenter during today's workshop, if
someone does wish to present slides, please let us know
so we can make you the presenter and enable you to use
screen-sharing. If you, if you share your screen, you
should close out any unnecessary applications such as
email to avoid notifications being visible to others in
the workshop.

Does anyone have any questions or concerns about
these procedures? All right. With that --

MS. BISHOP: Mr. Landis-Marinello, if I could
just make sure people have my email address in case
they need it, it's ann.bishopl@vermont.gov. Thanks.

HEARING OFFICER LANDIS-MARINELLO: Great.
Thank you, Ann. All right. So with that covered,

we're now going to begin the substantive portion of the
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workshop. We sent out an agenda yesterday, and I'm
going to do my best to keep us on track with that
agenda.

I do want to mention right off the bat that all
four of the Commission staff who are working on this,
Ann, John, Mike, and I, have read all of the comments,
including the responsive comments that were filed most
recently. I want to express my thanks to everyone
who's participated in this, and we received a lot of
excellent ideas in those comments, and we really
appreciate that, and we are actively considering all of
the comments that have been filed.

Ultimately, it's not up to staff. 1It's going to
be up to the Commissioners what gets proposed in the
changed rule, but I want to reassure everyone that, if
you don't see something you raised on the list of
topics for today's workshop, it's not in any way
because we've decided not to do that. 1In fact, some of
the issues we haven't put on here because they seemed
quite obvious the moment we read them, and no one has
raised any issues with them. So we haven't made this
list through what we think is the most important to
make changes on. We made this list based on what we
think warrants the most discussion and what would be a

productive discussion during the workshop.

Capitol Court Reporters, Inc.
(800/802)863-6067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

And I imagine some of the -- I know some of the
comments we received, people were looking for more of
an explanation for what we were intending to do when we
made the initial proposed changes. We'll try to
provide some of that explanation when we Jjump into each
of these topics.

I do want to reiterate some of the overarching
goals of the rulemaking that we announced when we put
the initial order out there opening this proceeding.
One of the biggest is that we are incorporating the
ePUC procedures, the standards and procedures for
electronic filing in ePUC, and the legislature
authorized us to do those procedures separate from a
rulemaking several years ago, and that was the process
we followed, but, now that we're reopening Rule 2, it
makes sense to incorporate those procedures into the
rule itself.

So that was one of the reasons, although the, the
biggest reason for this rulemaking is really just that
it's been several decades since a lot of these
provisions were ever looked at in Rule 2, and a lot of
them are quite frankly very out of date. I mean, I
think at the Commission sometimes we can be slow
learners, but I hope, over of the course of 20 or 30

years, we've picked up a few things from our
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12

proceedings, and so we had kind of an ongoing list of
stuff that we thought needed to be addressed, and, as
we've seen already from the comments, all of you and

others have, have learned a lot from our proceedings

and, and brought some great ideas to us.

So, before we talk about if there are any changes
to the agenda, I'll just remind folks of the five
topics we flagged in yesterday's procedural order.
Topic 1 is a proposal to incorporate the Vermont Rules
of Civil Procedure directly into Rule 2 rather than
addressing those by reference. Topic 2 is proposed
page and discovery limits, including whether to apply
them to economic regulation cases like tariffs. Topic
3, proposed changes to the ex parte communications rule
on discussions between Commission staff and others.
Topic 4 are the changes proposed to the requirements
for intervention, and then topic 5, the proposed
changes to the deadline for objecting to the
admissibility of evidence.

So, first up, I want to address if there are any
proposed changes to that agenda. Ms. Smith?

MS. SMITH: I would like to ask for two
changes to the agenda. You'll notice that Cindy Hill,
Attorney Cindy Hill, is not on the call. She was out

all week with surgery. She submitted the most
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substantive comments on the changes to the Rules of
Civil Procedure, and she very much wanted to
participate, but she would like to be able to weigh in
and simply cannot today, and so I'm going to ask that
we remove that item from the agenda today, and, in
conjunction with doing that, could we end at 12:30
instead of 3:307

I realize that most of you don't have three feet
of snow outside your door, but I do, and it's
overwhelming how much shoveling I have to do, and I
should be out clearing paths. Can't get to my
woodshed, my hay storage. So ending at 3:30 really
cuts out a lot of shoveling time, and so, if we're
moving the rules discussion to a future workshop, then
I would propose that we end at 12:30 and then put
anything that we haven't gotten to onto the
continuation of this workshop.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. I, I agree that, i1if Attorney Hill is not here,
and she's not, it probably makes sense to remove that
agenda item. Her comments were the most substantive on
that issue, and that's what prompted us to flag the
issue in the order we put out asking for more comments
on that proposal, and the other part is, of my thinking

on this, is that we were considering making that its
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own workshop anyways, because that could be a lengthy
discussion.

So I think that proposal makes sense, but I'll,
I'll open it up to others if anyone feels strongly
about covering that issue today. All right. I'm not
seeing anyone else chiming in on that, so let's, let's
scratch Topic 1 from the agenda, and we'll, we'll
circle back to the next steps at the end of the
workshop, but I think what this means is that the next
workshop will probably be focused on that issue.

So then your second request, Ms. Smith, was to end
by 12:30. With that topic taken off the agenda, we're
going to end sooner than, than 3:30, regardless. We
already had an hour built in to final comments and next
steps, which my guess is that would not actually take
an hour. I am not inclined to hem us in to making sure
we're done by 12:30, although I, I think everyone is in
agreement we shouldn't stay any longer than we have to
for the reasons you mentioned that, even up here, we
didn't get nearly the three feet that people got other
places, but we still have some shoveling to do as well.

And so my inclination on that would be to not
announce now that we're going to finish by 12:30, but
try to keep things moving, and, if we're close to being

done by the lunch hour, may be able to be done, then,
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if we still have something that needs to be covered,
then we may need to come back, but keep it as short as
possible. Does that plan work for others?

Okay, all right. So let's -- oh, the next item on
the agenda is we put in some space for public comments.
If there's anyone who can't stay for the entirety of
the workshop, I think it is going to be a shorter
workshop now, so hopefully folks can stay on, but I
recognize it's the end of the week and approaching the
holidays and we might have someone on who just wants to
chime in for a couple minutes and add something to
what's already been filed in the written comments, and
I want to make a few minutes available to anyone who
would like to do that now. All right. I'm not seeing
anyone unmuting themselves.

So our first topic is the proposed page and
discovery limits, including whether to apply them to
economic regulation cases. We got a lot of feedback on
this proposal, and that's not surprising. This
proposal is a significant change from past Commission
practice. As we noted when we opened this proceeding,
one of the things we've been looking to is practice in
other courts and other tribunals, and page limits are
very common. Even our cases, when they get appealed,

have word limits at the Vermont Supreme Court.
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And so we did, Commission staff did think there
could be a benefit to putting some page limits, as well
as some limits on discovery. We'wve received quite a
bit of feedback. There are some folks who are
supportive of that idea and some who are not, and I
think it would be good to discuss whether we should
continue with proposing these changes and, if so,
whether we should make some tweaks to the proposal.

And I guess one way to start this off is it seemed
as though many of the -- let's focus on page limits
first, I guess, and it seemed as though a lot of the
comments were concerned about limits on post-trial,
post-hearing briefings and particularly since those
often incorporate proposed findings of fact. We didn't
see much concern with a page limit on motions. But I
want to open it up and see if that's an accurate
interpretation of the comments we've received to date.
So does anyone want to chime in on whether they're
opposed to the page limits if it were limited to
motions? Mr. Burke?

MR. BURKE: Yeah. I think the motions,
generally, we'd be okay with having page limits. The
only exception would be Rule 56 or summary judgment
motions, because I think you're going to need to, in

some complex cases, if you're going to write summary
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judgment motions, you might need to address, you know,
multiple issues and lay out an extensive list of facts.
So you might want to carve that as an exception to
motions generally.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Anybody else want to respond to that or chime
in on this issue? Ms. Smith?

MS. SMITH: I think that I may be one of the
ones that raised the issue of briefs and findings of
fact. I mean, some cases Jjust have a lot of findings,
and so I don't see how that -- let's say, I guess my
best example would be wind cases where there are just
so many issues that every one of them has a lot of
findings of fact, and so I don't see how page limits
can work, but I think motions, limiting page numbers
for motions, is a good idea.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Anyone else on? Mr. Kisicki?

MR. KISICKI: Thank you. I'd just echo Mr.
Burke's comments. I had summary Jjudgment motions in
mind as well when I looked at the page limits on
motions, and I think a carve-out for summary judgment
motions would make sense, but, otherwise, I think a

page limit on any other motion makes a lot of sense, so
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HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. Tarrant?

MR. TARRANT: Yeah, yeah. I think that
Comcast generally opposes page limits, unless they can
be waived. We would, we would hope there would be more
discretion placed with the hearing officer or the
Commission so that they could evaluate the type of case
that is before them, because I think most of us can
recognize that many cases are simple, others are more
complex, and then some are, such as rate cases, tariff
filings, some particular tariff filings, cases that
we're involved in that involve federal law, unusual
issues, may require more briefing, and I think there
needs to be discretion for the Commission and the, and
the hearing officer, and I'd like to, we'd like to see
that in the rule.

When we say this, we understand we also commented
that we don't oppose initially the restriction on the
interrogatories, but that's with the understanding that
the Department and the Public Utility Commission would
have, or at least the Public Utility Commission, I
think, maybe the Department also, would have unlimited
discovery and that the hearing officer could waive the
limitations.

HEARING OFFICER LANDIS-MARINELLO: Okay,
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thanks. And, yeah, and I think that it might be
helpful for me to chime in on one thing that did come
up quite a bit on the comments was whether in
particular cases you'd be allowed to seek longer, need
to file longer motions or briefs, and that was
certainly what we had in mind was that, in any case,
whether we write this into the rule or not, when a
particular schedule is made for that case, anyone, any
party would be able to request a, a different briefing
schedule from the default requirements that fall in
Rule 2.

So, I mean, I hope that helps clarify the proposal
we were making that, certainly, we've seen cases that
are very complex that, that everyone would require
longer briefing in, and so we, we viewed that as a
possibility, no matter what the default is in the rule.

All right. Any other thoughts on page limits
based on what others have raised? Mr. Kisicki?

MR. KISICKI: Just a quick follow-up to what
you said, Mr. Landis-Marinello. If the Commission's
thought is to allow for parties to seek waiver of the
page limits at the scheduling conference, I, that would
address probably the majority of cases where the
parties don't anticipate there being a lot of issues,

but, certainly, in my experience there's been cases
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where issues develop that none of the parties could see
in advance of discovery.

So I would guess I, I would just ask that the
Commission consider inserting some language into the
page limit clause that was requested by, suggested by
the Agency that allows for the Commission to waive the
page limits upon motion by any party during the
proceeding, as opposed to just having to lock that in
at the scheduling conference.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Ms. Smith?

MS. SMITH: I guess I should note that the
public does attempt to participate in these
proceedings, and many of the people that I've worked
with don't even know what a brief is, and so I'm just
thinking ahead to a pro se party trying to participate
and also then learning that there are page limits to
what they're supposed to submit.

So I'm wondering if there could be some
accommodation for pro se parties who are not lawyers
who do not understand the PUC process so that they're
not feeling so constrained that they feel like they
can't say anything. So I think, in general, my
experience 1s that pro se parties tend to be briefer

rather than longer, but I still think that it's
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important to flag that this is not a process that is
easy for nonlawyers and that there is a need in, in
every part of this to figure out how to make it
possible for the public to participate.

But I think that that's one place that a page
limit might feel stifling, and so however you wanted to
sort of carve it out in the rule to make sure that
there is either an education process or something to go
along with the, the novice trying to weigh in, I'd
appreciate that.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. Brouha?

MR. BROUHA: Yeah, I would echo literally
what Annette has said.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thank you. And I'm looking over just my notes on some
of the comments that were filed. We did have one
commenter request that response briefs should be
allowed to be as long as initial briefs, and I'd be
curious if others have thoughts on that. So what we've
proposed in the rule is that motions and briefs would
be 25 pages in length, responses would be 15 pages, and
replies would be 10. Mr. White?

MR. WHITE: Hi. Gerry Tarrant spoke for

Comcast before. Just, some of the cable cases, you
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know, every eleven years there's a big certificate of
public good case. I mean, they're huge cases with
multiple issues, findings of facts, I mean, conditions
that run, you know, double digits. I mean, those types
of cases, there really can't be a limit on briefing.

And I just had a gquestion about attachments. I
mean, you know, 1if there is a limit, does that include
-- often, you see people attaching things, Attachment
A, B. In a rate case, you could have calculations, you
know, things like that. Ms. Smith mentioned certain
things. I mean, you could have newspaper articles, you
know, whatever it is. So I think that that's another
issue, too, what does the limit apply to? Findings of
fact are certainly an issue, yeah. Thank you.

HEARING OFFICER LANDIS-MARINELLO: Thanks.

Yeah, and I think in the proposal we've specifically
said excluded exhibits, but you gave a good example of
something like someone might have a spreadsheet that
could even span several pages, and, if it were
considered an image, then the order might not count
that in a word count, or if it were attached as an
appendix, then someone might say it's not part of the
page limit, and so you can run into issues like that.

Let's circle back to the potential limitation on

briefs. So the big push-back on the proposal there
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of fact, and Mr. White just
cable certificate of public
relicensing proceeding that

eleven years,

23

commenters is the findings

raised this, that, in a
good proceeding, a

only happens once every

those findings of fact can be very long.

And I can't remember if it was Comcast or one of

the other commenters that also pointed out that here at

the Commission we've been known to issue orders that

are well beyond the,

the 25-page limit,

and so it would

seem those cases would be carved out in the scheduling

conference, but,

that folks have raised that

incorporated into the briefing,

more generally,

it is a real issue
findings of fact often get

and how do you stay

within 25 pages if that happens?

We've talked about how

tribunals deal with that issue,

come up 1is that there are a

other administrative
and one thing that's

number of forms where

findings of fact are proposed by parties before a

hearing.

Commission,

what all of you think of something like that.
would address the page limit issue,
briefs could have the page limits,
facts would have been filed ahead of time, or,

were corrections needed after the hearing,
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presumably be a much smaller set of findings. Mr.
White?

MR. WHITE: I just have one thought on that
is, you know, if briefs are going to cite to the record
either an exhibit that's been moved into evidence,
prefiled testimony, or the transcript, often, you know,
you don't have that evidence, you don't have the
transcript before the hearing to support your finding
of fact.

HEARING OFFICER LANDIS-MARINELLO: Ms. Smith?

MS. SMITH: I don't see how that would work
for the average citizen who's trying to participate,
and, you know, you always wait for the transcript. So,
I mean, I've seen cases where a developer's lawyers put
proposed findings in in advance, but it just, I don't
see how it would work.

HEARING OFFICER LANDIS-MARINELLO: Mr. Burke?

MR. BURKE: Yeah, I agree. I mean, a lot, in
hearings, a lot comes out in cross—-examination of
witnesses, but also a lot comes out in questioning from
Commission and Commission staff, and there's
oftentimes, you know, questions on particular facts,
and parties are requested to address those in briefing.
So I think it's better to wait until after the

evidentiary hearings and the record is closed to
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present proposed facts to the Commission.

And, Kyle, to address that concern as to page
limitations, it might be possible to carve out and put
proposed findings of facts as a separate document, like
what you do with summary judgment motions. So you
could have your legal briefing, and then findings of
facts can be an appendix or some sort of separate
filing to it, so the word limits wouldn't necessarily
have to apply to the legal analysis.

HEARING OFFICER LANDIS-MARINELLO: Okay. Mr.
Hand?

MR. HAND: Yes, thank you. I was just going
to follow up on Dan's comment. You know, we do
typically what Dan just suggested. We separate the
findings from sort of the argument in briefing, and I
think you could approach it that way, having those be
separate documents and just being a little clearer
about that.

And, as to filing in advance, you know, we have
done it both ways in different proceedings. We do
sometimes file proposed findings in smaller cases
where, you know, it seems like the likelihood of
resolving it on the initial petition and supporting
materials is pretty likely, but I think, as, as Mr.

Burke suggested, a lot happens in the hearings, and,
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you know, I think for it to be most effective for the
parties and the Commission, it's probably best to have,
as a standard, have those findings come afterwards.
HEARING OFFICER LANDIS-MARINELLO: Ms. Smith?
MS. SMITH: I think I'm going to start
sounding like a broken record, but separating out the
two documents and having the legal analysis, that, this
is all lawyer stuff, and you guys all, everybody on
here except Paul is a lawyer. It's too hard a 1lift,
too heavy a lift for the average citizen to try and
even understand what goes into a brief, and, at least
when you have the findings and the brief, you can have
a flow that the section leads into what's supported by
the -- I mean, it's, to me as a nonlawyer, it should
all be one document.
MS. BISHOP: Mr. Marinello, you're muted.
HEARING OFFICER LANDIS-MARINELLO: Sorry.
Thought I'd make it at least an hour before I did that.
I was just saying, as you all know, when we write
orders, we do write it as a single document, findings
of fact followed by legal discussion, and so we, we
have noticed a lot of participants, and, as Ms. Smith
notes, particularly pro ses are often going to do that
in how they make these filings.

So it, it sounds like the only area of agreement
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among this group is really on the, the motions and, and
having some sort of limitations on motions, with the
exception of summary judgment motions, and on the other
issues there would be concerns with page limits on
briefs because of the fact that findings of fact are
often incorporated and other reasons people mentioned,
like some cases are going to require longer briefs.

I think this gives us most of what we were looking
for, but I'm looking to -- well, anyone who hasn't
chimed in yet who wants to? And also looking to Ann
and John and Mike if they want to chime in, 1f they
have any questions for the group we have here.

All right. So maybe we should move on to the
second question of discovery limitations, and, here
again, there's a lot of different views put forward.
We did have some commenters who support having some
limitations on the discovery but a lot of commenters
who are concerned about that, and so I just want to
open the floor on that issue. Anyone who wants to add
to the discussion on whether there should be these
limitations? If we're having limitations, what, what
carve-outs should maybe be there, such as economic
regulation cases tend to have more extensive discovery
than a siting case might have, for instance? I know

there are opinions on this. Who wants to go first?
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Ms. Smith?

MS. SMITH: Okay. I'll jump in. So I'm, I'm
conflicted on this one. I have seen developers'
attorneys use the discovery process abusively, for
instance, in one case serving something like 280
discovery questions to some neighbors who were just a
couple who, you know, had really limited issues that
really should have been served discovery.

On the other hand, VCE intervened in a wind case,
and I didn't write a single question, but we ended up
submitting over 100 discovery questions, because we had
something like 5 experts, each of whom supplied me with
the discovery questions that they wanted. So limiting
discovery to 15 questions, I mean, even I, I looked
back at that, and even 15 questions per issue in that
case would have been limiting. So I want the
developers limited but not us?

I mean, that's, that's not really what I think
should happen, but, again, I think there needs to be a
recognition that attorneys do use the discovery process
to intimidate pro se parties in particular, and so
that's the piece that I'm sort of calling out that I
think does need to have some extra language in the rule
to be able to address if somebody feels like they are

being overwhelmed unnecessarily.
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So I'm, you know, I, I think that it's necessary
in a lot of cases to serve a lot of questions, so I
don't really know how to suggest that 15 questions 1is,
is appropriate.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. And, just to clarify, the proposal is to limit
it to 25, but everything you said would apply to 25 as
well, I think. So all right. Mr. Brouha?

MR. BROUHA: Yeah. I would argue that the
rolling discovery technique makes the pro se parties
feel like they'll never get done with it.

HEARING OFFICER LANDIS-MARINELLO: Okay. Mr.
Burke?

MR. BURKE: Thank you, Kyle. So I have just
a few comments that I'd like to address in the
discovery limits that kind of mirror what we put in our
written comments. But you've talked about economic
regulations, and I know the rule refers to Sections 225
to 227, which are basically the tariff and rate cases.
We didn't put this in our written comments, but it's
dawned on me now that Section 107 and 108 filings might
also want to be carved out. Those can, at times, be
rather complex and large cases as well. Some of them
are straightforward. Some of them are not.

Also, our general concern with limiting discovery
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is it might potentially take away some of the benefits
that we have for litigation before the administrative
tribunal.

I know you worked in the superior courts, and I'm
worried that we'll end up with docket proceedings in
litigation that mirrors what's in courts where parties
will start to use written discovery to sort of lay the
groundwork for doing depositions and we'll have far
more depositions, and we're going to be coming forward
in those initial scheduling conferences and asking to
have deposition schedules built in as well, which
you're aware can add a month or two, at least, to any
litigation schedule, and I think we would really prefer
to avoid having that be a standard component in, in
litigation schedules for, you know, 248 proceedings.

And I know other state agencies like ANR, for
example, I know Mr. Kisicki's here, but the other
agencies that have, you know, a set list of criteria,
they might not be able to address all of those through
the 25 written discovery limitation. $So, if you're
going to maintain that limitation, I think there should
be, you know, at least a pretty clear exception built
in there that parties can ask a hearing officer to, you
know, move beyond those limitations, or parties could

at least agree to them, which I don't think the rule
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prohibits that, but having a -- because I think a
developer would much rather answer five more written
interrogatories than have to pay for sitting through
three depositions as well.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. Kisicki?

MR. KISICKI: Yeah. Again, I would echo Mr.
Burke's comments, and just to sort of dovetail with
what he said is I think the Agency's concerned with the
proposal, because interrogatories are the primary
vehicle by which we conduct, the Agency, conducts
discovery, and, as Mr. Burke alluded to, you know, the
Agency's review of any given project involves a number
of programs within the Agency that conduct their own
independent review, and that can sometimes lead to a
lot of discovery questions from a lot of sort of
disparate programs, which can bring us over the
25-question limit, and that is typically just to give
the programs confidence, you know, of what's being
represented in the petition.

I think that's a, that is a very, you know, has a
lot of value to both the Commission and the Agency,
and, you know, imposing a 25-question-per-round cap on
this discovery, I think we would start moving into more

depositions, which, again, increases cost, complexity,
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and loses a lot of the efficiency.

You know, most cases, I think, the vast majority
of them, you know, the discovery that's being levied on
parties during discovery is proportionate to the needs
of the case, and there hasn't been, you know, a lot of
abuse. In those off-chance cases where there may be a
perception of abuse in the interrogatory process, Rule
26 of the Civil Procedure allows for parties to seek a
protective order, and I think that the parties can
avail themselves of those protections if need be in
those particular cases. I don't think a blanket cap on
discovery questions is going to, you know, is not a
proportionate response to that fear, I would say.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. And, yeah, I know that the idea that was in
the comments that, if interrogatories are limited,
you'll end up with more depositions, that is definitely
a concern that we have. So I think we understand the
position a lot of people have put forward for not
having limits, but I guess it does still raise this
question of Ms. Smith and Mr. Brouha have mentioned
being on the receiving end of large amounts of
interrogatories, and, particularly for pro se
participants, that can be overwhelming, and I think the

solution of, while asking us for a protective order 1is
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a very legal solution that lawyers are familiar with,
that's not something a pro se person might necessarily
even know is available to them.

So I'd be curious to explore that more of what, is
there some way to allow the large amounts of
interrogatories where they're appropriate but have some
limit in the rule for getting ahead of parties who
might abuse that process? And I see Ms. Smith and Mr.
Hand. I guess we'll start on Mr. Hand and then go to
Ms. Smith.

MR. HAND: Yeah, thank you. We spoke in
favor of limits and but with the flexibility, and I
think I take this flavor from the rule, proposed rule
changes, 1s that the Commission is really trying to
encourage more conversation on the front end at a
scheduling conference to discuss these kinds of issues.
And I could see some advantage to adding a standard
limitation that is, you know, what would be expected in
a typical case.

So that, I think, could provide some help in those
initial conferences for the parties to talk amongst
themselves and with the Commission about what is
necessary in these particular cases and why and would
address both of those issues of, you know, the pro ses

feeling like they're receiving too many requests, or,
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you know, I think petitioners often feel the same way,
that they're receiving a significant number of requests
beyond the scope of what's needed. That hopefully
would avoid the need for a more legalistic approach to
protective orders later in the case. So I think there
is some logic to having a standard amount that the
parties would then discuss at the prehearing
conference.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Ms. Smith?

MS. SMITH: I want to respond to the
protective order idea. I think I actually have helped
some citizens try to do that. Nothing's ever been
granted by the PUC. The PUC has always been very
generous to the one serving the discovery or the
depositions, and getting a timely response has been
enormously stressful too.

There was one case where the developer scheduled
the depositions for numerous parties, something like 4
parties or more, more than 50 miles away, and a timely
request to quash that deposition was filed with the
PUC, and it wasn't responded to even by the day of the
scheduled depositions, which caused several of the
parties to pull out, because they didn't want to be

sanctioned.
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So it's one thing to have in place some sort of
process for people to say, Hey, wait, I'm getting,
getting way too many questions, or I shouldn't have to
go to this deposition, but the PUC needs to respond
right away, because these are extremely stressful
situations for members of the public. They do not
understand the discovery process. They know that --

And this is another problem with the discovery
process is that this is where it can turn into the Wild
West, because there's nobody at the PUC watching it,
and so this is where the developers' attorneys have the
opportunity to relate directly to the parties, and I've
seen a tremendous amount of abuse go on there, and I'm
certainly not saying this is by every attorney who
practices at the PUC. I think the rule mostly is that
people don't abuse discovery, but, in these cases where
there are pro se parties, I assure you it has happened,
and it is really, really stressful for the citizens who
are hit with these kinds of things, and, when the PUC
doesn't respond in a timely manner to reasonable
requests for intervention, that's where I see the
biggest problem.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. We have Mr. Brouha and then Mr. Tarrant. Mr.

Brouha?
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MR. BROUHA: I would say that a pro se party
is going to be only vaguely aware of the Rules of Civil
Procedure and knowing what specific number Item 26 1is
going to be far beyond their capacity.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thank you. Mr. Tarrant?

MR. TARRANT: Yeah, yes. Thank you. I'd
like to follow up on Geoff Hand's comment, because I
think he's pretty much nailed it in the sense that, if
there is a number, and I think we can all agree that
whether it's 20 or 25 or 30, it's a, it's a number that
we don't know whether it will fit all cases, and it
probably won't, and, therefore, the hearing officer
needs a lot of discretion in this area.

But I think the benefit of having a number is that
it allows the parties, whether it be a pro se party or
a small company or a more sophisticated company, to
start thinking about what they need and how they can
deal with it, rather than just simply subscribe a
number, 50 or 60 or 70. And in our case we've seen
over 200 interrogatories to us, and, and it's a burden.
Whether you're a pro se or a company, 1t is a burden,
and it makes it very difficult to focus on the case,
and I don't think you get good responses that way.

My sense is it would be good to have a starting
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number with some flexibility for the Commission. You
all always have the backup where the Department and the
PUC can ask additional questions. I Jjust think that
allows people to start and, and focus on the case, and
that, and I think you have to be able to provide the
hearing officer in the particular cases a little
broader discretion depending upon the case.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. All right. Mr. McClain?

MR. McCLAIN: Yeah, thank you. I guess, I
guess I, I put my position, I agree with both Aaron and
Dan, as well as, as well as people concerned with
abuse, and I, I do also agree with, with what Mr.
Tarrant and, and Geoff have said. So I wonder if there
isn't a way somehow to split that baby where you,
avoiding depositions would, would definitely save
everybody a lot of money, and, and putting some kind of
number that sets a general reasonableness standard
sounds reasonable to me as well. I guess I'd say it's
been the rare case that I've, where we got less than 25
questions in a round.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. I, I don't think we should spend too much more
time on it. Actually got to keep things moving. But,

just thinking out loud here, what if the number varied
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depending on how many witnesses were put forward by a
party? I mean, some interrogatories are going to go to
the -- usually, it's going to the party, but what if,
if someone seems like it might be different, if a
petition includes testimony from 10 witnesses versus a
petition includes testimony from 1, at the same time,
depending on the scope of that testimony, 1 witness
could write 100 pages, and 10 could write a total of
less than that. So, again, just thinking out loud with
would it make sense to have the number tailored somehow
to the scope of the testimony that's been put forward?
MR. KISICKI: Yeah, thanks. Just speaking
from the Agency's perspective, again, I just want to
reiterate that interrogatories are used by the Agency
generally to help inform the various programs that are
reviewing a petition to understand, you know, the
contents of the petition and used as a natural
resources assessment, and in most cases, you know, I
think, if you were to, 1if you were to peg any number of
interrogatories in any given round, I think you run up
against the problem of, you know, i1if a petition is
robust, you know, the Agency isn't going to have a lot
of questions. The program folks that review that
petition are going to understand what's in there, and

they're not going to have a lot of follow-up questions.
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If a petition is just not as robust in terms of
the evidence that's in there, you know, it's going to
require just more questions by the Agency, you know, to
sort of suss out what those issues are, and, if we
can't get to the bottom of, of what those issues are,
we would have to engage in depositions, which, again, I
think is inefficient. But, with that said, you know,
we, the Agency, typically only looks at one, maybe two,
witnesses' testimony with respect to the
interrogatories that they develop. So I think pegging
the number to the number of, of witnesses that the
Agency looks at is just not going to work, so --

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Yeah, that's a good point that it, you could
have a situation where it's because they put forward
such a slim petition with so few witnesses that you
actually need more interrogatories. Okay. Any other
thoughts. Ms. Smith?

MS. SMITH: Yes, I would concur with that. I
mean, that one case I mentioned where we ended up with
over 120 questions was entirely due to the deficiency
in the petition. So and I was also trying to think is
there a way to do this based on the number of issues
raised in the case? But, again, it's, it really does

come down to whether or not the applicant has provided
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the information that people need or if you have to go
fishing.

HEARING OFFICER LANDIS-MARINELLO: Okay.
This is helpful. Is there anyone else that -- Mr.
Kisicki?

MR. KISICKI: Yeah. I'm sorry. I meant to
say one other thing, which is, with respect to having a
firm understanding of the scope of the issues in front
of the Agency by the time there's a scheduling
conference, sometimes that's just not feasible for the
Agency. Like I said, there's a number of programs that
review it. Oftentimes, you know, the Agency doesn't
have a full understanding of what the programs'
concerns are by the time the scheduling conference
comes around.

We do our best to get a handle on that, but, you
know, a lot of times there will be a program or two
that just is still reviewing, hasn't been able to get
to 1it. There's just a lot of sort of cooks in the
kitchen. So that's why, you know, sort of being able
to sort of stake out what an appropriate number of
interrogatories might be at a scheduling conference
just isn't particularly feasible for the Agency for
that reason.

HEARING OFFICER LANDIS-MARINELLO: Okay,

Capitol Court Reporters, Inc.
(800/802)863-6067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

thanks. Is there anyone else who wants to chime on to
that, chime in on this before we move on to the next
topic? Okay. So I am going to have a break in 15
minutes, but I think we, we should get started on the
next one, just to keep things moving.

And so the next topic is the proposed changes to
ex parte communications, so discussions between
commissioners or Commission staff and others, and this
is one where I think it would be helpful for us to
clarify a little more what we're trying to do with
this, because we did get a number of comments that
raised concerns with this, and I think it might be
helpful if we, if we just give you some background on,
on what we're looking to and then open the floor.

And so, you know, different, different states have
different rules on ex parte communications, and the
language that we've proposed here is modeled after what
appears in a lot of other states in terms of what that,
what communications are allowed and which ones aren't.

I hope it's clear to everyone we were not in any
way intending to open the door to having substantive
communications between Commission staff and any party
in any contested case, and that what we were trying to
wrestle with is that it is very common for a member of

the public or a solar installer who's doing a net
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metering registration which only applies to rooftop
systems or ground-mounted systems that are very small
that are 15 kW or less, it's common someone might be
installing one those on their own and they would call
the front office to find out what form they file, how
they file it. What do I put in this box on the
registration form? And, under a strict reading of our
rule, the front office should be sending a notification
to the Department and ANR and the utility that they
received a call about this particular application,
because, in those cases, the Department and ANR and the
utility are automatically parties.

And it -- I mean, we have people from those
organizations on this call, and I'm, I expect you don't
want to get those notifications when there's a call to
the front office about how to fill out a form. Chime
in if you do think there's an advantage to that, but
that, that was kind of what we were going at here is,
basically, we want these administrative things handled
by the front office to be allowed to continue without
triggering a disclosure regquirement.

And, and so, given the feedback we got, we've
actually already worked on a change that we think would
clarify that, which is -- let me see if I can pull it

up. Basically, we'd add language to make clear that
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we're talking about communications with administrative
staff.

We're, we're not saying anyone should call Chair
Roisman and ask how they should file their rooftop
solar project, but talking with the clerk's office or
other administrative staff or Ann Bishop on how to file
something in ePUC, because she's our resident expert on
that. So that was the idea. We, given the feedback,
we're already going to make a clarification that way,
and then just wanted to open it up to folks to hear
your thoughts. Mr. Mullett and then Mr. Burke. Mr.
Mullett?

MR. MULLETT: Thank you. Yes, I appreciate
your comments, and I think it goes to the heart of the
concerns we raised that the distinction between
procedural and substantive is a very artificial one,
and, and you just can't really draw a bright line. So,
if you're defining what you're trying to do
specifically and what you can't do, I think that that
can work a lot better for everyone.

You know, we know that, nobody's fault, but
physically the Department is located in close proximity
to the Commission, has been for years. The
longstanding attorney practitioners have personal

relationships, friendships with people. So to have a
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bright line, I think, is really important to just make
clear to everyone, pro se participants, everyone, that
calling Ann Bishop to say, I can't figure out the
caption thing on ePUC, is a lot different than calling
Chairman Roisman to tell him how good or how bad a
project is.

So the devil will be in the details, I think, as
to how you would write this. I really appreciate that
you are. The follow-up question, if I might, to your
comment about looking at rules to other states, and is
there a correlation between the ex parte rules and
whether there is a separate advocacy group like there
is with the Department here as opposed to a Commission
staff model?

HEARING OFFICER LANDIS-MARINELLO: Yeah,
that's a good question. I was not looking with that
lens, with that lens on at what other states are doing,
but that's, that would be something to look at.

MR. MULLETT: So I look forward to your
rewrite and hope we'll have an opportunity to comment
on that as well.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. Burke?

MR. BURKE: Yeah. Mr. Landis-Marinello, I

think the changes that you discussed go right to the
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heart of the concerns we had, and we'd be perfectly
fine. Our, our, we have no issues whatsoever with
parties, whether it's attorneys, whether it's pro se
litigants, calling up the clerk's office or Ann Bishop
about procedural matters.

Our concern was just more of, for lack of a better
word, an optics issue where, if it turned out we went
into the hearing room with a pro se litigant or with an
attorney that's not particularly familiar with PUC
practice and they heard that a hearing officer talked
even just about a scheduling matter with another
attorney, we're really concerned about how that would
appear to those parties. So that was the concern we
had. We have absolutely no concern with parties
reaching out to Holly or Ann whatsocever about just sort
of straightforward procedural matters.

And to follow up the suggestion, maybe a potential
solution there would just make clear that, you know,
any communications with the hearing officer or
Commission staff should just be disclosed. I don't
know if you can rewrite the rule to do that, pretty
straightforward.

HEARING OFFICER LANDIS-MARINELLO: And, just
to be clear, with hearing officers or Commission staff

would, so the —--
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MR. BURKE: Working on that case, I think,
would be the case. Like, so if we talk to you about a
procedural matter on a case that you're not working on,
for example. You know, you, as the general counsel,
have to have conversations with parties on sort of
routine matters.

HEARING OFFICER LANDIS-MARINELLO: So the
language that we'd be looking at in a redraft would
start with nonsubstantive ex parte communications with
the clerk or other administrative employees, so that,
those would be the ones that would not need to be
disclosed. So, if there were a conversation with me or
with any hearing officer and certainly with a
commissioner, if anything like that happened, there
would be the disclosure requirement, but, if it were
the front office or, like, Ann Bishop in an
administrative capacity, not as a hearing officer,
because she can do both roles, but, if she were being
asked an ePUC administrative question, this would not
trigger the disclosures. Does that draw the line where
the Department would be comfortable with it?

MR. BURKE: Yes, we'd be comfortable with
that.

HEARING OFFICER LANDIS-MARINELLO: Okay. So

then we have Ms. Smith and then Mr. Brouha.
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MS. SMITH: I was confused by what you were
proposing, and it appeared to me to open a huge can of
worms 1in terms of contact with commissioners or hearing
officers. But I routinely tell people, "Ask the clerk.
Ask the clerk". You know, any time anybody asks me a
question about PUC process, I say, "Ask the clerk™".
And, also, Ann Bishop has been excellent on dealing
with ePUC procedural issues. I really want to
compliment the staff for how good the PUC staff has
become in dealing with the public. But that, to me, 1is
where the, the limit should be is dealing with the
administrative staff, and, as long as that's clear, I
think that's good.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. Brouha?

MR. BROUHA: Well, I would offer another
distinction, and you've talked about substantive versus
nonsubstantive. You've also talked about ministerial
and administrative, but another category might be
tutorial, where you would enlist the Office of Public
Advocacy at the Department to help a pro se party, and
that could be a very meaningful and positive part of
your process.

HEARING OFFICER LANDIS-MARINELLO: Okay,

thanks. Mr. McClain?
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MR. McCLAIN: Yeah, I just have a question,
think, about the way that the concept's being framed by
the role rather than the substance. If I'm walking
from the coffee shop over to anywhere in Montpelier and
I bump into, you know, any number of the folks that
could be hearing officers and say, like, "hi", is that
a disclosed communication?

HEARING OFFICER LANDIS-MARINELLO: No. I
think that all of these it would have to be about a
contested case. So I think, if you're, if you're
saying "hi", that's never going to trigger it, and so
that it would still have that language in there that
under, and that's in statute that the ex parte
communication limitations apply to contested cases.

MR. McCLAIN: Right. So, just to be clear,
there would be remaining language in the rule that at
least tethered the communication to the matter that,
that you share? Meaning --

HEARING OFFICER LANDIS-MARINELLO: Yes.

MR. McCLAIN: -- 1if you eliminate the
substantive versus administrative distinction in this
manner, you would still have the requirement that it
would have to be about the case?

HEARING OFFICER LANDIS-MARINELLO: Yeah, and,

actually, I should clarify, though. What we're looking
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at, we wouldn't eliminate the substantive and
procedural distinction. I think that Mr. Mullett has
made a good point that it's a, that line could be
difficult to draw at times, and so what we're trying to
do is kind of a, with the rewrite we're looking at, I
would figure it as like a belt and suspenders, that
we're saying right off the bat nonsubstantive
communications, and we're saying it's with the clerk
and other administrative employees.

So, 1f it's a substantive communication with
anyone, including the clerk or someone in the front
office, it has to be disclosed, and, if it's a
nonsubstantive procedural question with me or with a
hearing officer, that would, or a commissioner, that
would be disclosed as well if it's about a contested
case.

Let me just check, and then we'll go to break in a
minute. We did get comments on emergency situations,
needing more clarification there, and I guess I'll just
open it up. Anyone else want to chime in on this issue
before we take a break? Okay, all right. So, unless
people feel a need to return to this, I think let's
take a 15-minute break, resume at 11:00 o'clock, and
we'll start into Topic 4, which is the proposed changes

to the requirements for intervention.
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(A recess was taken from 10:45 a.m. to 11:00 a.m.)

HEARING OFFICER LANDIS-MARINELLO: All right.
So let's just jump back into it. As I mentioned before
the break, the next topic is our proposed changes to
the requirements for intervention, and, as we noted
when we opened this proceeding, we're trying to make
our rule look more like Vermont Rule of Civil Procedure
24, which deals with intervention in court proceedings.

So we did receive a lot of comments on this. Some
commenters are supportive of the proposed changes, and
a number of commenters are opposed to the proposed
changes and would like the rule to stay how it is. As
I mentioned, we've read all of those comments and are
looking at all of them, but I do want to open it up now
if anyone wants to chime in with other thoughts or
responses to what they've read and what others have
filed. Ms. Smith, yes.

MS. SMITH: As a nonlawyer, I would find it
helpful if you would articulate what the current
standard is for intervention and what you are proposing
to change it to. 1In plain language, what's the
difference?

HEARING OFFICER LANDIS-MARINELLO: So the,
the current language has some specific requirements for

intervention, including demonstrating a substantial

Capitol Court Reporters, Inc.
(800/802)863-6067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

51

claim which may be adversely affected by the outcome
and also showing that the proceeding affords the
exclusive means by which the intervening party could
protect that interest.

And so those, those are the two things, two
primary things that are changing in the proposal 1is,
instead of needing a substantial claim that may be
adversely affected, you would have to show a claim --
the word "substantial™ has come out -- and you'd have
to show that your, you could be affected by the
proceeding, that that interest that you have could be
affected by the proceeding. So I, I think that is a
relaxation of the current requirement.

And then, same with the second change I mentioned
of the requirement that this would be the exclusive
means by which you could address that interest would be
eliminated from the rule. So, again, that would make
it easier to intervene if these changes were
implemented, and that's in the intervention as of right
section, and then the permissive intervention has made
some similar changes, and to, again, modeling after
those changes on intervention as a right and modeling
after Rule 24 of the Rules of Civil Procedure.

MS. SMITH: And, when you talk about Rule 24

of the Rules of Civil Procedure, that's when my eyes
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glaze over, because I don't know what that means.

HEARING OFFICER LANDIS-MARINELLO: Yeah.
It's basically the same language. It's their rule for
intervening in a court proceeding, and so there are
some changes like between -- we did have to conform it
some to what we did, what we do and the terms that are
used here, but, for the most part, it is very similar
to how the civil courts look at when parties can come
in and intervene in a proceeding.

MS. SMITH: So your purpose in doing this is
to align with that, but is there, since you seem to be
relaxing the standards for intervention, 1is there some
other purpose, just to make it easier for people to
participate? I don't --

HEARING OFFICER LANDIS-MARINELLO: Yes,
that's fair to say, that this would make it easier for
members of the public to participate, not just as
public commenters, but as intervenors as well.

MS. SMITH: So I will note, and I think I
will be agreeing with some of the comments that said
that the PUC seems to be fairly generous with
intervention already, and so why is there a need to
change it?

On the other hand, I will also note that I think,

in just about every case that I've ever tried to help
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somebody participate, every motion to intervene is
opposed by the other party. So, if it, if it is
something that, that makes it easier for the public, I
think that I would support the proposed change, but I
also have not seen reason to have issue with what was,
what's in fact already.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Ann, did you want to say something?

MS. BISHOP: I just wanted to add one piece
to the distinction, I think, in terms of permissive
intervention. The other thing that was taken out under
permissive intervention is whether the applicant's
interest will be adequately protected by other parties.

HEARING OFFICER LANDIS-MARINELLO: Yeah,
thanks. That's a good catch. That, for intervention
as of right, you do still need to show that the
applicant's interest is not adequately represented by
existing parties, and for permissive intervention
that's no longer in the, the rule as a reguirement in
the proposed changes.

MS. SMITH: Then I would say that that's
actually a good change, because, when somebody's
applying to intervene, they probably don't know if
anyone else has a similar issue or interest, and so

I've struggled with that when, you know, people are
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asking me how to fill out the form and they don't
understand how they can know whether someone else is
also intervening on the same issue, and, whenever
people do intervene on similar issues, you all tend to
tell them to group together anyway. So I think taking
that out makes sense.

HEARING OFFICER LANDIS-MARINELLO: Okay. I
do think the main concern in some of the comments was
about how this would work in terms of the precedent
that's already on the, on the books on intervention at
the Commission, Commission precedent that exists, and
I, that, I mean, that would be a, a change, same as
when the Rules of Civil Procedure changed, that bases
applying the old rule may become less persuasive when a
new rule comes in, and so that, that is a consideration
that we're taking into account, and, if others want to
say more on that, you're welcome to -- I see Mr. Hand.
Do you want to say something?

MR. HAND: Yeah, thank you. Just to follow
up on that, and, I guess, generally on our comments,
and, to start, you know, I agree with Ms. Smith that I
think the Commission in the past has been very
permissive with intervention, which generally is a good
thing, that it has allowed parties who identify an

interest to come in and to keep the focus of their

Capitol Court Reporters, Inc.
(800/802)863-6067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

55

participation, you know, focused on the interests they
identify.

So, you know, while I appreciate the, the intent
of the changes, I'm not sure they're necessary to
achieve the outcome. The few places I've seen —-- I
think it's very rare that intervention is not granted.
I can think of maybe only 1 case in my 20 years where a
pro se has not been granted intervention, and the other
places I've seen it have often been where it's a
commercial interest as kind of the single identified
interest. You know, it's another competing business
that's trying to intervene or involved business. So,
you know, worth thinking about how that change might be
impacted by what's being proposed.

The other point we did not make in our comments
that I want to raise is I think there's some risk of
the Commission losing some of its discretion as to how
it applies this new standard. If the intent is to
really mirror the Rules of Civil Procedure, if you look
at Supreme Court cases evaluating intervention at the
PUC, I think they recognize that the PUC is engaged in
a different and really broader scope of review than a
court, typically, and, therefore, you know, explicitly
defer to the Commission's rules and its interpretation

of its rules.
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If the change now is to follow the Vermont Rules
of Civil Procedure, I guess I'd be a little worried,
one, as we've said, there will be some confusion about
what the standard is, what precedent to apply, but,
from the Commission's perspective, I would be concerned
that, that you might lose some of that discretion to,
to allow participation in cases where it might not
technically be allowed under the Rules of Civil
Procedure. So I think it's worth considering that
impact as well.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. McClain?

MR. McCLAIN: Yeah, I guess, I guess I mirror
and agree with what Ms. Smith has said. I, I've rarely
been involved in a case where the Commission hasn't
exercised its discretion to allow intervention. And I,
I particularly also agree with Mr. Hand's concern about
whether this is necessary to achieve the goal at hand,
particularly with respect to 2.209(a). You know, the
Commission, given the fact that it always has
discretion under 209(b), why the need for the change to
209 (a) 7

When I think the rare case that, that, that an
intervention has been denied is, I think, I think

Geoff's particularly correct that it's often where
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there's an economic interest where the proceeding just
really isn't the right place to get into commercial
competition and, and can often be used as, I think, as
an abuse of, of the proceeding. If we unwittingly take
the Commission's discretion away to bar that kind of
participation, it may be rare, but it also may be
unfortunate.

HEARING OFFICER LANDIS-MARINELLO: Ms. Smith?

MS. SMITH: I will say that, while this may
not relate directly to this particular proposed change,
the issue that I have seen with intervention by Vermont
citizens is in getting standing on issues that -- let's
say you wanted to get, get standing in a case where you
wanted to talk about some of the issues that would
normally be handled, let's say, by the Department, only
the Department really isn't doing its job, and so how
does the average person -- and maybe, Paul, you'd like
to speak to this more specifically?

MR. BROUHA: Well, yeah, I think we have the
situation we currently have with the Sheffield -- thank
you. Anyway, we had a situation where neighbors to
various projects over the last decade that are going to
be, their power is going to be exported on the
Sheffield-Highgate interface were essentially denied

the right to intervene to talk about the need for the
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power or the planning of the power, which essentially
was a purview reserved for the Department.

HEARING OFFICER LANDIS-MARINELLO: Okay.

This is helpful. This is, I think, going to, in the
rule -- so, in 2.209(a) is what we've been talking
about with intervention of the right. Section B is the
permissive intervention, and I think what Ms. Smith and
Mr. Brouha have been getting at is in Section C the
current rule does talk about the limiting the party's
participation to only those rules in which the party
has demonstrated an interest.

One of the proposed changes to that language would
be to take out that phrase. Now, as a practical
matter, it's still leaving in that the Commission may
restrict that the party's participation, and so those
restrictions could include to specific issues, but this
change that's being proposed would remove the specific
reference that puts the thumb on the scales of
restricting it to that, that issue. Ms. Smith, you
wanted to say something more?

MS. SMITH: So, as a comparison, citizens can
get standing on natural resource issues, even though
the Agency of Natural Resources does its own review,
but it's the, could be rates, it could be grid capacity

issues. Those have, I think, generally been off the
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table for citizens to be able to intervene on, and, in
cases where they want to hire an expert to bring
somebody in, I certainly think that it's reasonable to
allow people in. So anything that can be done to
adjust that rule to make it less restrictive.

I mean, really, in terms of cases now, unless the
municipality is intervening, then they get standing on
all the issues. So then it can be a real challenge for
citizens to have to pressure their towns' either
planning commissions or select boards to intervene at
the PUC, which is really a challenge for
municipalities, and so how those issues get addressed
if they aren't being adequately vetted by a state
agency has been a problem over the years.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Any other thoughts on the changes to the rule
on intervention? Okay. I think this has been helpful.
I've got a lot of notes on this to, for us to look at,
and I will mention one thing, which is that a few
people did make comments about how the, the people have
been allowed to intervene regularly in proceedings,
even under the, the way the rule is currently worded.

And, I guess, just one thing I'll put out there
is, now that we're looking at Rule 2, we would like to

have the rule be lined up with, with what's happening
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in cases, and so that, that is one of the goals of this
proceeding. And so we weren't looking at it just from
the lens of where have we seen problems, okay, let's
change something like that. We're also looking at,
okay, here's what the rule says. Here's what's been
happening on the ground. Should we try to bring those
more in alignment? So is there anyone else who wants
to say something? Ann, do you want to chime in on
this?

MS. BISHOP: I wanted to -- thank you, Mr.
Landis-Marinello. I wanted to make sort of an
overarching comment. One of the things that I'm sure
many of you are well aware of is that, in the decades
since this rule was revised, the, the kind of work
before the Commission has changed in some significant
ways in that siting cases have become a much larger
portion of the workload that's before the Commission,
and, because the, the -- there are certain aspects of
the rule's intervention being one of them where we now
see a lot more pro se folks, and the kind of
interaction that happens in some of our cases can be
different in the, in these siting cases.

And so part of what we are trying to think about
as we're looking at our procedural rules is whether

this change in the kind of work before the Commission
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and the kind of parties in the cases before the
Commission require or would, would benefit from some
changes to the rules. So that's just kind of taking a
big-picture step back to, as part of an explanation for
some of our thinking that was going into the, the
changes to the rules, proposed changes.

HEARING OFFICER LANDIS-MARINELLO: Yeah.
Thank you. That's, that's helpful. Mr. McClain?

MR. McCLAIN: Yeah, I just -- this is
probably an obvious point to you, but I appreciate your
comment about synching up the rule with actual
practice. I think it's my understanding that the, the
vast majority of cases, permissive intervention is
granted under 2.209(b), and so, to the extent we're
synching up practice with, with, the rule with actual
practice, I think it, it seems like the adjustments to
2.209 (b) could achieve that without eroding the PUC's
discretion to apply it in a case where there may
actually be a concern, which I think, almost, I think
it almost never involves the sort of public
participation, pro se participation that we're, we're
talking about. I think, I think, like was mentioned
earlier, I think it's really kind of a more unique
circumstance.

HEARING OFFICER LANDIS-MARINELLO: Okay,
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thanks. Do others want to chime in on that? So, to
summarize, it sounds like Mr. McClain is saying that
the, the concern is more of with changes to the Section
A, the interventions of right, and that there's
generally a lot more universal support for broad
discretion regarding permissive intervention in Section
B. Is that a fair summary?

MR. McCLAIN: Yeah, I, I think that's fair,
and I, and I wouldn't put -- I wouldn't impose it as a
concern as much as a sort of inquiry as to, you know,
what we're trying to achieve and whether what the rule
language actually, whether the rule language is
actually doing that. And so, if, if we're achieving
what we are desiring through amendments to Rule
2.209(b) with the permissive intervention, which I
think is 99 percent of the time the, the rule that we
use for pro se participation, public participation, et
cetera, I guess I'd just pose the question, you know,
Are, are revisions and the disposal of the precedent
that we have under those revisions for 2.209 (a)
necessary?

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Ms. Smith?

MS. SMITH: Yes, I have one more comment, and

that is the language about not unduly delaying the
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proceeding. From my perspective, any public
participating in a process where normally no public
participates and there's no other parties other than
state agencies 1is, just by its fact, going to cause the
process to take longer. And so I've had people ask me
about that, "Well, so, if I intervene, am I not viewed
as unduly delaying the proceeding?" I Jjust wanted to
bring that to your attention as kind of an oxymoron
that, just by the nature of intervening, you are
adding, you may be adding time to the proceeding. So
I'm not really sure what the unduly, undue delay
language means.

HEARING OFFICER LANDIS-MARINELLO: Great,
thanks. I guess that intervenors would say they were
duly delaying the proceeding. But that's, again, a
note on that to look at if that language is serving a
purpose or not.

MS. SMITH: Well, they actually would not
consider that they were delaying the proceeding.
They're participating in a public process, and it's not
-- so, in other words, the language is already sort of
telling the public that, by doing this, you're, you may
be delaying things, and I think that sets a poor tone.

HEARING OFFICER LANDIS-MARINELLO: Yeah,

that's a, that's a good point, and that's certainly not
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what's intended by the current language or the proposed
language. As I understand where this has come up in
civil proceedings, and it's not something I've really
seen come up here that I can recall, but in civil court
proceedings, I think the reason this language is in the
rules 1s because you could have a situation where, for
a party to intervene and address the concerns that it
has, you might actually have to have an entire other
litigation on a tangentially related matter that would
stall the entire proceeding in front of the court for
however long it took to address that. So that might be
a situation where a court would look at something like
that, but it's not something that would apply to our
proceedings. So Ms. Smith and then Mr. White.

MS. SMITH: So, if this is aligning with
trying to align with practice, then I would say, Have
there been cases at the PUC where someone has been
denied permissive intervention because they have, on
the grounds that it would unduly delay the proceeding,
and, 1f that isn't happening, then does it need to be
there? That might be the gauge for whether or not to
continue to include that.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Yeah, that's something we can look at. Mr.

White?
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MR. WHITE: Just real quickly, you know, from
Comcast's point of view, we have those very infrequent
large CPG cases where, certainly, the PUC staff and the
Department have a big role in those. The same thing
would apply maybe in rate cases, something like that.
Those kinds of cases are a little bit different from
land use cases where there are abutters with specific
concerns.

You know, in a rate case, for example, you do have
the Department protecting the interests of, you know,
rate, ratepayers generally as a class. Not to say
maybe commercial electric customers couldn't get
together through an association or a group or something
like that, but, you know, our cases are a little bit
different, and the existing intervention standard has
seemed to work well.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks.

MR. HAND: Can I just follow up on the unduly
delay question? I agree with Ms. Smith that I don't
think that is intended to say simply participating,
because that might create some delay, should not be
allowed. I think the intent of that provision, as I
understand it, is sort of a backup for those rare

situations where it would, you know, there would be
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some exceptional delay, or, if there's some abuse of
the process, you know, that the, the party seeking to
intervene had notice, was communicating about the
project or the petition for months or years, and that,
at some phase of the proceeding, seeks to intervene
then in a way that may be untimely.

So that's how I read that provision. I don't
think it's -- to my knowledge, I haven't seen it
applied to prohibit someone from participating, but I
think it's there as a backstop.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Any other comments on the intervention rule?
All right. Let's jump into the last topic, which is
the proposed changes to the deadline for objecting to
the admissibility of evidence. So this is Rule 2.216
if you have the document in front of you, and let me
Just pull this up myself. The idea was to create more
time for raising certain objections to prefiled
testimony.

One of the things that we've heard from
participants, including several members of the public
or people who have participated pro se, is that the
deadline that's tied to when prefiled testimony comes
in, the deadline for objecting within 30 days of that

under the current rule has seemed to some people like a
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gotcha provision that they aren't necessarily thinking
about the hearing nine months before the hearing
actually happens. They're just looking at the
testimony that comes in, and then they get to the
hearing and find out that, if they had any objections,
they should have been raised eight months earlier.

So we were trying to address that situation. We,
we don't want any gotcha provisions in our rules of
procedure, and so the, the idea here was to create a
later deadline, 14 days before the hearing happens. It
can't be too close to the hearing, because we need some
time to look at those issues before the hearing
happens.

And the comments we received on this, some are
supportive of the change. We did see some concerns
raised by parties about whether this could create a
situation where someone thinks that their testimony is
admitted and not going to have any objections and then
finds out at the last minute it is being objected to
and there's not time to address the objection through
additional testimony at that time kind of to cure it,
if you will.

And so I think that hopefully summarizes what we
were trying to do with the proposed changes and then

some of the comments we've received. So, with that,
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I'll, I'll open it up to anyone who wants to talk about
this proposal. Ms. Smith?

MS. SMITH: So I'll use telecom cases,
because I think they're, they're kind of simpler,
because they have the timeframes in them. So a
petition comes in. It's deemed complete. It's got
prefiled testimony. There's a deadline for public
comment and intervention 30 days later.

So, if I'm understanding the way the rule is right
now, the same day that you're supposed to file to
intervene, the last day, is also the day you're
supposed to submit objections to prefiled testimony,
and I think that's just patently unfair as people are
trying to understand the proposal, they're trying to
get up to speed on even what the PUC is, how you even
participate, and they're scrambling to figure out what
to do, and the last thing that they are aware of is
that that 30-day clock is ticking to intervene.

So I think a change is necessary. Just in terms
of, like, how I've seen cases go, I think that tying
the deadline to the evidentiary hearing date makes
sense. I have been -- I think it would be accurate to
describe the role I play is helping people gain access
to court, helping people understand how they can get

into the Public Utility Commission participation, but
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there are many times when, once a case gets going, I
step aside and an attorney comes in, and it's when that
attorney comes in is usually prior to the hearing. It
may be after discovery has taken place and prior to the
hearing. Then they'll look at it and say, This, this
testimony should be objected to.

And so, in practice, that's how I see this playing
out is that it needs to be tied to when the hearing 1is,
but I also saw comments from people that said that 14
days before the hearing was too close, and I think
there were some suggested alternatives that made sense.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. Burke?

MR. BURKE: Yeah, I just want to address one
point that Ms. Smith raised. When you're talking about
telecom cases, I'm assuming you're talking about
Section 248 (a), and Ms. Smith may not realize this, but
the deadlines that are set out in statute for 248 (a)
are driven in large part by overarching federal
deadlines that exist for the timeframe that the
Commission has to answer or has to actually issue a
final decision.

So your point is very well-taken about how quickly
those cases go and how it can be unfair. Frankly, we

find it to be prejudicial against us at the Department
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to get our work done in time to get information in to
the Commission, but that's sort of an unusual exception
that's driven by federal law. So I don't think that's
necessarily the best example to use for this particular
issue, but I agree wholeheartedly with you about how
that process just moves too quickly.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Mr. McClain?

MR. McCLAIN: Yeah, thank you. I, I also
agree that, you know, there should certainly be no
gotcha provisions, and, 1f we're experiencing that
under the current rule, then, then we should find a
solution to that. I guess, I guess I'd, I'd echo
concerns, I think, that some commenters made about the
development of a case. Particularly when evidence 1is,
is, you know, sort of accrues throughout the process of
the case, it builds upon what's been filed before, and
it, it just doesn't seem reasonable in a setting where
we are prefiling our evidence to withhold objections to
testimony that's been on the record and part of the
sort of process the whole time until the very end.

You know, it doesn't need to be 30 days. It
doesn't need to be a gotcha provision if that's the, if
that's the way people are experiencing it, but I'd be

concerned that, you know, particularly where evidence
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cases are being developed throughout the course of,
say, a 1l2-month, 18-month period, to turn around and,
and reassess whether the, the factual basis for the
petition in the first instance is admissible at the
very end seems like a potentially significant waste of
resources.

You know, there's, there's good reason to file
those objections far earlier in the process and, and
determine whether or not there are evidentiary
problems. I guess I'd also note that, in my
experience, the PUC's rather, it's a rare case where
the PUC bars evidence on, under strict evidentiary
rules, and, and so I wonder whether delaying this until
the very end is, 1is just sort of creating unnecessary
issues right before the hearing.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Yeah, and I should mention one, one other
reason for the, the change here is that sometimes some
of the issues early on in a case can actually fall out
in terms of they, they get resolved and aren't really
an issue when it comes trial, and so part of the idea
with this change would be to create a little additional
efficiency that we have heard that sometimes parties
feel like they're wasting resources by raising

objections early on just because the deadline is about
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to hit, even though it's on matters that may not matter
when the hearing arrives. By that, as you mentioned,
Mr. McClain, there's also a concern that the case can
develop in a certain direction when you don't know
there are going to be objections, and you could have an
inefficiency if you find out late on in the case that
there's a problem.

I, I believe one of the comments we received was
recommending maybe keeping the, the deadline that's
tailored to when the hearing's going to happen but
actually having an earlier deadline for a party that's
filing its own testimony. The idea being that, if a
petitioner puts in a bunch of testimony that then,
let's say, the Department is filing its testimony later
on in the case, at the time the Department's filing its
testimony, it would also file its objections, even
though that may be well in advance of the hearing.

What do you folks think of that proposal that's
been raised in the comments? Mr. Brennan and then Ms.
Smith.

MR. BRENNAN: Okay, thank you. So I imagine
you're referring to the proposal we raised laid out
more substantively in our comments, but I think there
is a, you know, our concerns were more kind of

structurally how this was being put in place. You
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know, the l4-day deadline kind of has these collateral
impacts. As you go back through the prefiled
testimony, as Mr. McClain was discussing, it kind of
impacts how you're presenting a case and the flow of
how evidence is coming in.

But that's not necessarily a flaw in, you know,
how the Commission was trying to go about this,
addressing these valid concerns. So I think we
proposed filing concurrently with your responses
testimony to raise the idea that, you know, perhaps, as
a middle ground in timing-wise, that would eliminate
the gotcha effect, but not have this effect on the flow
of evidence coming 1in.

HEARING OFFICER LANDIS-MARINELLO: Ms. Smith?

MS. SMITH: I think that is the alternative
proposal I was thinking of, and, you know, just
thinking about how this is working, right now, the rule
definitely favors the applicant, because they get their
prefiled testimony in. Anybody from the public who
wants to try and participate is pretty much completely
unaware that there's this 30-day rule, and then, if
they put in their own prefiled testimony, the
developer, and I've seen several cases where the
developer wants to throw out all the testimony or parts

of it, and the PUC has done that, and so there have
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been examples where citizens' testimony has been
restricted or tossed completely.

So I, I think the idea, by the time a pro se party
is putting in their own prefiled testimony, they will
have had the opportunity to review everything that's
been filed to date, and, if they wanted to raise any
objections, that would seem like a relevant time to do
it, but, again, somehow, the pro se party has to be
made aware that there is this rule in place, because I
think I pointed out in our comments that the learning
curve for the average person to participate at the PUC
is so steep. I mean, you're requiring them to learn
your rules and the Rules of Civil Procedure and
everything about the case and what is the Public
Utility Commission, because a lot of people don't even
know that.

And so there, in every place that we're looking at
this, I really want to stress the need to recognize
that this is the only place where people can have a say
in a lot of land use issues now that are having a major
impact on how Vermont looks, and the way that people's
lives are affected by a lot of these projects is very,
very large.

And so, while Act 250 has a district coordinator

you can call at any time, that just doesn't exist, and
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the clerks are doing a similar role, but I think Paul
Brouha maybe suggested an ombudsman, which, by the way,
I looked up in the dictionary, and I don't think it's
the right word, but there really does need to be
someone who does work similar to what I do, and I'm
seeing a lot of issues now with municipalities where
the general response is, There's nothing we can do
about it. The State decides.

And, in fact, when you read the statutes, that's
not true at all. The PUC wants to hear the
recommendations of the municipal legislative body, the
municipal planning commission, and the regional
planning commission. There are specific roles to play
that municipalities have that have real value to the
PUC, and they have no idea, and so one of the things
I've been having to do is, not only explain to citizens
how to participate, but how municipalities can and
actually should participate. I mean, they don't have
to put on a case, but their recommendations are a good
thing to send in.

And so there is structurally something just
completely missing from this whole PUC process, because
somebody needs to educate the public about what the
process is so that they know how to do it, and, you

know, I can't keep doing this, and I'm the only one
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that's helping, and it's amazing to see the response
that I get from people, and they, they just say, Well,
you know, what's the alternative, hiring
several-hundred-dollar-an-hour lawyers? Which is not
realistic to Vermonters.

And so this is the change in the way that the PUC
has been operating, doing more land use siting cases,
that has caused some of us, including Vermont League of
Cities and Towns, to recommend that land use siting for
energy projects be moved to Act 250, and I have
supported that, but the way things are going with Act
250 and the way things are going with the PUC, I might
prefer to keep it at the PUC.

But there have got to be some changes that reflect
the changing role that is happening at the PUC and the
need for there to be some public outreach, some
education so that the PUC gets the information that you
need in order to make these decisions and that the
public can participate and not feel like they are
entering the world of 0Oz. And that phrase came from a
citizen that I helped participate, and she said, "It's
just like 0Oz".

HEARING OFFICER LANDIS-MARINELLO: All right.
Thanks, Ms. Smith. Mr. Brouha?

MR. BROUHA: I would certainly agree with
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Annette's comments, but I think, if you don't like the
term ombudsman, the general tenor of her discussion
speaking to the notion of education, a procedural
guide, whatever you want to call it, in this land of Oz
or wherever it is, it really is absolutely essential.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Again, I'm just thinking out loud. I wonder
if, I mean, what if the rule required that, when an
initial petition is filed, that testimony in that have
a statement on the front page about when objections are
due? Would that be beneficial, wherever we land on
what the, when the due date is? I see Ms. Smith
nodding her head. What do others on the, in the
meeting think of that? Would that be burdensome on
applicants, or is that not very burdensome?

MR. McCLAIN: I'm sorry, Mr.
Landis-Marinello. What's the proposal, that, when you
file testimony, that it would state on the, on the
testimony when objections were due by rule or --

HEARING OFFICER LANDIS-MARINELLO: Yeah. I'm
thinking of subpoenas, for instance, are required to
state when responses are due so people don't miss that
important deadline if they're going to, or not
responses, but, if they're going to object or move to

quash a subpoena, and should we have something similar
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for when prefiled testimony comes in -- and I don't
know if it's all prefiled testimony or if it's just the
initial application where that might be most helpful --
that would state up front any objections to this
testimony need to be filed with the PUC by
such—-and-such date, and it would be on the proponent of
the testimony to calculate what that date is under our
rules. Something to think about. Mr. Brennan?

MR. BRENNAN: Yeah, just an alternate, very
similar proposal to piggyback on that is I wonder if it
could be raised and discussed during a status
conference early on in the proceeding.

MR. McCLAIN: Yeah. If I may, I, I tend to
agree with -- I mean, I'll just say, generally, I'm in
favor of everyone understanding clearly what the
deadlines are, and, and so whatever method to achieve
that makes the most sense. I tend to agree with Mr.
Brennan that the procedural schedule typically
provides, like, the sort of anchor for the parties in a
case to know, like, what's coming up next and, and
what, what needs to happen, and so it, that may be,
that may be a helpful place to do it as well or
instead.

HEARING OFFICER LANDIS-MARINELLO: Okay. Mr.

Burke and then Mr. Kisicki.
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MR. BURKE: Mr. Landis-Marinello, I do think
it makes sense to address this rule, because I know the
30-day rule comes as news to people. Even attorneys
that practice somewhat routinely before the Commission
don't know about it, because it is buried in the rule.

But kind of maybe a minor adjustment to sort of
appease people as best as possible is to maintain the
30-day rule that's in there now and add a caveat to
that that something along the lines of, unless modified
by a hearing officer or the Commission, so use it as
the default but allow the hearing officer in a case,
depending on the complexity of the case, the number of
parties that are seeking to intervene, allow them to
have that opportunity to make deadlines within a
procedural schedule after that initial scheduling
conference. That's food for thought.

HEARING OFFICER LANDIS-MARINELLO: Okay.
Before I move on to Mr. Kisicki and then back to Ms.
Smith, so, if the Department is fine with the 30-day
deadline, then it sounds like you would also be okay
with the proposal we discussed earlier of a deadline
that was later, like 14 days before the hearing, but
earlier i1f you're filing responsive testimony? Okay,
all right. Mr. Kisicki?

MR. KISICKI: Sure. I just, I'll preface it
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by saying that the Agency looked at this proposed rule,
and we were fairly agnostic on it. We see pros and
cons of making the change. With that said, assuming
that we were to keep the 30-day sort of timeframe
that's in the current rule, just for the sake of
argument and with the caveat that I haven't really
fully thought this through, I would just sort of echo
Mr. McClain's comment, if I understand it correctly,
which is, I think, that the scheduling order that's put
out by the hearing officer makes sense to outline any
of those deadlines for objecting to testimony, as
opposed to putting it into individual testimony that's
submitted to the Commission.

I think it becomes a little unwieldy to have every
set of testimony that's filed include some sort of a
reference to a deadline, particularly when we see in
most cases more than one witness is filing testimony at
a time. It does, it just, logistically, I think it
makes more sense to have all those deadlines contained
in a central document through the scheduling order as
opposed to having, forcing -- if the, if the goal is to
have parties, particularly pro se parties, be able to
know what those deadlines are, it's better to have it
in a central document than having to go sort through

individual pieces of testimony to sort of figure out
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when those deadlines are.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. Ms. Smith?

MS. SMITH: So the, the problem with using
the scheduling conference is that, and this is an issue
that has, that I've seen in a number of cases. Those
scheduling conferences can happen before people have
had decisions on their motions to intervene, and so,
even i1f they intend to participate and even 1f they
have had time to file a motion to intervene, they don't
know that they're not parties yet. $So it has to be
something that's tied to a decision. I mean, until the
parties are identified and until people even know that
they have the right to object to it, they wouldn't.

So, when I go back to that telecom example, they
have to object to the testimony on the same day that
they are filing a motion to intervene, and the same
thing happens with other, in solar cases. It's just
that it's not as, as clear as it is with the telecom
cases, but I've seen it with solar cases, and so, and
we've also seen that discovery starts before all the
parties find out if they're parties. So we'll have a
first round of discovery that the Department and ANR
will engage in, and then the, the people who finally

get added as parties, they've missed that.
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So I really think that this whole discussion needs
to be to assure that people have been determined to be
parties before they have the right to object.

HEARING OFFICER LANDIS-MARINELLO: Okay,
thanks. So I'm hearing a few different things. One is
everyone wants more information out there about what
the deadline is, whatever deadline that may be. I am
wondering. You know, we do have a -- I'm looking at
the proposal we made, and this is not one of the parts
of the rule that I flagged for discussion today, but
we've kind of fallen into it, which is the 2.225.

We've added a new rule about proposed schedules,
and we have listed some things that need to be in a
proposed schedule, and maybe one thing we should do is
add to that list that deadlines for objections should
be in proposed schedules so that, that way, at least
whatever the deadline that's decided is, is going to
appear if someone picks up that, that schedule once
it's approved by the Commission.

And I believe we've heard that as well from
participants in our proceedings, including attorney
participants, that, once the schedule is out there,
they're often not looking back to our rules and
particularly this one. As I think maybe it was Mr.

Burke who mentioned, it's kind of in the middle of Rule
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And so maybe we should be imposing that as a
requirement, that any schedule would have deadlines for
objections to testimony in it. What do you folks think
of that? I'm seeing some head nods. Okay, all right.
This has been helpful. Are there other, other
comments, other things people want to say on this
issue? Okay.

So I guess we're now into just any, any final
comments and some discussion of the next steps. I, I
did want to leave some time to, for people to raise
things we haven't covered here. I think that next
steps, I'm going to pull an audible here, because
we're, we weren't able to cover the biggest issue
that's been proposed in the comments of whether the
Vermont Rules of Civil Procedure should be individually
incorporated, the ones that we use, and so, as I
mentioned at the beginning, I think that probably
warrants its own workshop.

It's, I don't think it's a day-long workshop, but
I could see that being a couple-hour-long discussion
once we have Attorney Hill available, and so I had been
thinking that, after this workshop, Commission staff
would work on kind of the next version to put out to

all the participants, but I don't think that makes
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sense 1f we haven't covered this issue of the Rules of
Civil Procedure, because the document will look very
different if we end up going down that road.

So I'm thinking, at this point, it makes sense to
plan on another workshop in, maybe in mid-January to
address that issue, and but I'll open it up for folks
to comment on that in terms of the next steps and also
to raise any other issues that we haven't been able to
cover this morning. All right. I think everyone's
ready to either go eat lunch or keep shoveling their
driveways. Mike, vyes.

MR. TOUSLEY: Yeah. Ms. Smith, do you know
when Attorney Hill might be available?

MS. SMITH: The information that she gave to
me was that, because of some unexpected health issues,
she's just hugely backlogged right now and is way
behind and has a lot of deadlines, but the mid-January
date sounds reasonable to me for a lot of reasons. I
mean, it's not that far away, but I think that she
really wanted to participate. It just was not within
her abilities.

MR. TOUSLEY: Yeah, she needs to be here for
the next one, for sure. Thank you.

MS. SMITH: Yeah, yeah. And I would say, you

know, 1f it wasn't Christmas coming up, probably within
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two weeks would be fine, but, given the holidays and
all that, mid-January makes sense.

MR. TOUSLEY: Okay, great.

HEARING OFFICER LANDIS-MARINELLO: All right,
thanks. Mr. Brouha?

MR. BROUHA: Yeah. The question is, Would
you entertain, say, some written comments between now
and the time you develop the agenda for the next
workshop?

HEARING OFFICER LANDIS-MARINELLO: Yes,
absolutely. I mean, anyone, we've, we've put deadlines
on filing certain rounds of comments when we wanted to
hear by a specific time, but, certainly, it's an open
docket. People can continue to file comments on
anything going forward. That's always welcome.

And I, because we did ask for specific comments
already on the Vermont Rules of Civil Procedure and did
receive that from a number of parties, I'm not inclined
to put a procedural order out setting another date for
comments on that. At the same time, anyone who didn't
file any response the last time around or anyone who
did file a response but wants to add more to it, we
welcome that. It's very helpful to Commission staff to
be able to look at the written documents ahead of time,

and that helps us prepare for what, what we want to do
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when we have these workshops.

Yeah, great. All right. Unless there is anything
else, I think we can wrap up. I want to really thank
each of you for making time this morning to be here
virtually and for all the comments that were made.
They're very helpful. TI've got three full pages of
notes. They're entirely illegible, so I'll have to
actually wait until the transcript comes from our court
reporter, but I, I think we did accomplish a lot with
the discussion this morning.

So thank you for all the written comments you've
all filed, and thanks for being here this morning. All
right. Take care, everyone. We'll send out a date for
the next workshop probably sometime next week or
probably the week after, actually. So, if anyone has
conflicts in, let's say, the last two weeks of January,
if you can let the clerk's office know or file
something in this docket, that would be great. Mr.
Hand?

MR. HAND: I just want to say thank you.
HEARING OFFICER LANDIS-MARINELLO: All right.

Thanks, everyone.

(Whereupon at 12:03 p.m. the hearing was adjourned.)

Capitol Court Reporters, Inc.
(800/802)863-6067



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87

CERTIFICATE

I, Sunnie Donath, RMR, do hereby certify that
I recorded by stenographic means the Workshop Re:
Proposed revisions to Vermont Public Utility Commission
Rule 2, on December 18, 2020, beginning at 9:30 a.m.

I further certify that the foregoing testimony was
taken by me stenographically and thereafter reduced to
typewriting and the foregoing 86 pages are a transcript
of the stenographic notes taken by me of the evidence
and the proceedings to the best of my ability.

I further certify that I am not related to any of
the parties thereto or their counsel, and I am in no
way interested in the outcome of said cause.

Dated at Westminster, Vermont, this 21st day of

December, 2020.

//Sunnie Donath, RMR
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