
STATE OF VERMONT
SUPREME COURT

In Re: Petition of Chelsea Solar, LLC Supreme Court
Docket No. 2O19-226

APPELLEES AHHA and MACC's MOTION REOUESTING

THAT THE COURT ISSUE A DECISION ON

CROSS-APPEAL ISSUE III
EVEN IF THE COURT UPHOLDS THE PUC AND AFFIRMS

THE PUC's DENIAL ON THE SINGLE PLANT ISSUE

NOW COME Appellees Apple Hill Homeowners Association ("AHHA") and Mount

Anthony Country Club ("MACC"), by and through their counsel of record in the above-captioned

appeal, and hereby respectfully request that even in the event that this Honorable Court upholds

and affirms the PUC's Denial of a Certificate of Public Good on the basis that the project is a

"Single Plant" with the contiguous Apple Hill Solar project, that the Supreme Court also decide

AHHA and MACC's Cross-Appeal Issue III - Whether the PUC's conclusion. that the Bennington

Town Plan and associated documents do not contain a clear written community standard under $

2aSOXl) and (5). The reason for and in support of their request, Appellees AHHA and MACC

offer the following:

MEMORANDUM

I. Introduction

This case involves a denial of a Certificate of Public Good ("CPG") by the Public Utility

Commission ("PUC") onthe basis thatthis project, which is known as Chelsea Solar LLC (Willow

Road), along with the contiguous project, which is known as Apple Hill Solar LLC, comprise a



Single Plant because the two projects share common infrastructure and a common access road.

The PUC's denial of the CPG was appealed by the Petitioner.

Appellees AHHA and MACC filed a cross-appeal because, if the Court reversed the PUC

on the single-plant issue, the remainder of the PUC's decision would result in an approval of the

CPG. Thus, Appellees' cross-appeal requests that, if the case is reversed on the single plant issue,

that the Court reverse and remand the case, just as it did in Apple Hill Solar, on the issue of whether

the Town Plan constitutes a clear, written community standard intended to preserve the aesthetics

or scenic, natural beauty of the area. See In re Petition of Apple Hill Solar LLC,Docket No. 2018-

358,2019 VT 64.

The basis for Appellees' Cross-appeal request for reversal and remand is that the PUC used

the same incompetent evidence and made the same clearly erroneous findings here as they did in

the Apple Hill Solar case. Thus, if the evidence did not support the PUC's findings and conclusion

in the Apple Hill solar case (that the Town Plan does not constitute a clear, written community

standard), then the very same evidence cannot possibly support the PUC's exact same conclusion

in this Chelsea Solar case (that the Town Plan does not constitute a clear, written community

standard). Consequently, the Court must reverse and remand the instant case for the exact same

reasons that it reversed and remanded Apple Hill Solar: because the PUC's decision is an abuse

of discretion because it is based upon the same incompetent facts and clearly effoneous findings.

II. Reouest for a Decision bv the e Court on Cross-Anneal Issue III

regardless of the Court's Decision on the Single Plant issue.

The Supreme Court's May 2019 decision in Apple Hill which remanded the case back

to the PUC has resulted in the issuance just this week, of a Proposal for Decision by the PUC
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Hearing Officer which is attached hereto for the Court's review. See attached Exhibit CA-l

Petition of Apple Hill Soar LLC, Docket No. 8454, Proposal for Decision on Remand

Recommending Denial of the Petition." dated 11612020. The Proposal for Decision

recommends that the PUC deny the Apple Hill Solar LLC petition because it fails to comply

with the clear written community standards expressed in the Town Plan. Appellees concern is

that should the Apple Hill Solar case get denied, that will eliminate the reason why and factual

basis for the PUC denial in the instant case: that two plants are really a Single Plant.

Therefore, Appellees AHHA and MACC respectfully request that the Supreme Court decide

Issue III of the Cross-appeal (the Town Plan "clear written community standard" issue) now

and rule that the present case should be reversed and remanded on that issue in the event that

Apple Hill Solar gets denied (in a final decision) and Chelsea Solar remains the only proposed

project, thereby eliminating the factual basis for the PUC's denial in this case.

Although there certainly are arguments that such a ruling would not be ripe until an

actual denial became a final decision, the incredibly onerous nature of the litigation related to

these two solar projects has been overwhelming and borders on the deprivation ofjustice.

Therefore, in the interests ofjustice and to serve judicial economy, AHHA and MACC

respectfully request that the Court render a decision regarding Issue III of the Cross-appeal so

that there will be no need for an appeal if and when there are not two viable projects proposed

that could constitute a "Single Plant."

a
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WHEREFORE, Appellees AHHA and MACC respectfully request that this Honorable

Court render a decision on Issue III of Appellees Cross-Appeal, and reverse and remand this case

to the PUC, in the event that the Single Plant issue in the interests of justice and to serve judicial

economy.

DATED AT Barre, County of Washington and State of Vermont this 1Oth day of January,

2020

APPLE HILL HOMEOWNERS ASSOCIATION and
MOUNT ANTHONY COTINTRY CLUB
Appellees

L. Dingledine, Esq
Attorney for Appellants
VALSANGIACOMO, DETORA & MoQUESTEN, PC
P.O. Box 625
Barre, Vermont 05641
802-476-4181, ext.311
Lbrooke@vdmlaw.com

By
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112 State Street
4th Floor

Montpelier, W og6zo-27 ot
TEL: Boz-BzB-2358

TTY

State of Verrnont
Frablic Utitity Commission

egL'€.iV€gp
J&N efr a,gda

t{&Mi.AV/
January 6,202A

TO ALL PARTIES IN PUC Docket 8454

RE: Petition of Apple Hill Solar LLC for a certificate of public good, pursuant
to 30 V.S.A. $ 248, authorizing the installation and operation of a 2.0 MW
solar electric generation facility at ll33 Willow Road in Bennington,
Vermont

Dear Parties:

Pursuant to 30 V.S.A. Section 8 and 3 V.S.A. Section 811,I am enclosing my
Proposal for Decision in the above case.

If you have any comments, please file them on or before the close of the business
day on January 27,2020. Any comments will then be submitted to the public Utility
Commission along with the Proposal for Decision for final determination. If you wish,
you may request oral argument before the Commission.

It should be emphasized.thatthe enclosed Proposal for Decision is not a final
decision of the Commission and may be subject to modification by the Commission.

Very truly yours,

rL4€
Michael E. Tousley, Esq
Hearing Officer

Enclosure

$cA:A

"nd*s*".nIFRV{OINT



STATE OF VERMONT
PUBLIC UTILITY COMMISSION

Docket No. 8454

Petition of Apple Hill Solar LLC for a
certificate of public good, pursuant to 30
V.S.A. $ 248, authorizing the installation and
operation of a2.0 MW solar electric generation
facility at 1133 Willow Road in Bennington,
Vermont

Hearings at
Montpelier, Vermont

August 18,2015
and

March 22,2018

Order entered:

PRoposal FoR DEcrsror{ oN RRvraivn R DnNrar, oF THE PcrrrroN

I. INrRooucnoN

This case involves a petition filed by Apple Hill Solar LLC ("Aople Hill" or "Petitioner")

with the Vermont Public Utility Commission ("Commission")r requesting a cefiifrcateof public

good ("CPG") under 30 V.S.A. $ 248 for the proposed construction and operation of a 2.0 MW

solar electric generation facility at 1133 Willow Road, Bennington, Vermont (the proposed

"Facilily'1)

The Vermont Supreme Court remanded the case to the Cornmission to: (1) a_ssess the

impact of the Facility on the orderly development of the region in light of the 2010 Bennington

Town Plan ("Town Plan") without consideration of the selectboard.'s purported position on the

subject; and (2) determine whether the Facility violates clear, written corffnunity standards in the

Town Plan in assessing whether the Facility's adverse effects are undue.2

In this proposal for decision on remand, I recommend that the Commission deny Apple

Hill's petition and CPG. The Facility would not be in the public good because the Facility is

inconsistent with the Town Plan and would unduly interfere with the orderly development of the

region and have an undue adverse impact on aesthetics and the scenic or natural beauty of the

atea.

I Pursuant to Section 9 of Act 53 of the 2017 legislative session, the Vermont Public Service Board's name was
changed to the Vermont Public Utilily Commission, effective July I, 2017 . For clarity, activities of the Vermont
Public Service Board that occurred before the name change will be referred to in Commission documents as
activities of the Comrnission unless that would be confusing in the specific context.

. 2 In re Petition of Apple Hitt Solar LLC, 2019 VT 64, at tf 3 I and 'tf 36. The 20 10 Bennington Town Plan was
amended in 2018 after the Petition was filed in 2015. This proposal for decision examined the 2010 Town Plan.
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n. BacrccRouNp

On March 15,2015, the Petitioner filed a petition with supporting testimony and exhibits

(the "Petition").

On August 18,2015,I conducted an evidenti ary hearingin the Commission's hearing

room in Montpelier, Vermont. At the evidentiary hearing, all of the prefiled testimony and

exhibits of the parties rvere admitted into the evidentiary record.

On April 4,2016, Apple Hill filed a request to amend the petition

On May 24,2017, I issued an order allowing for further discovery and a second

evidentiary hearing to address Apple Hill's proposed amendment to the Petition.

On March 22,2018, I held a second evidentiary hearing in this proceeding and admitted

all of the additional prefiled testimony and exhibits of the parties.

On July 2,2018, I issued a proposal for decision recommending that the Commission

approve the Facility as amended and issue a CPG.

On September 26,20\8,the Commission issued a final order adopting the proposal for

decision and issued a CPG to the Petitioner.3

On October 25,2018, Libby Harris and the Apple Hill Homeowners Association

("AHHA") (together, the "Intervenors") jointly filed notice with the Vermont Supreme Court of
their appeal of the Commission's Septemb er 26,2018,decision.

On September 6,2019, the Vermont Supreme Court issued a decision reversing the

Commission's September 26,2018, decision, and remanded the case to the Commission for

further proceedings consistent with its opinion.a In its Septe mber 26,2018 decision the

Commission found that "the Town of Bennington Selectboard has determined that 'the Town

will not oppose Apple Hill on the grounds that the fFacility] fails to comply with the Town Plan

in effect when the application was filed."'5 The Vermont Supreme Court concluded that"the

3 Petition o.f Apple Hitl Solar LLCfor a certificate of public good, pursuant'to 30 V.S.A. $ 248, attthorizingthe
installo.tion and operation of a 2.0 MW solar electric generationfacility at I I33 Willow Roo.d in Bennington,
Vermont, Docket 8454, Order of 9/26/18.

4 In le Petition of Appte Hilt Sotar LLC,20lg VT 64.
5 Docket 8454, Order of 9/26/18, findings 32 and i06.
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Selectboard's decision not to oppose the [Facility] as violating the Town Plan, on which the

fCommission] heavily relied, does not necessarily mean anything."6

On September 24,2019, the Petitioner filed a motion to reargue with the Vermont

Supreme Court.

On October 2,2019,the Vermont Supreme Court denied the Petitioner's motion to

t v4r 6uw.

On October 26,2019, the Vermont Supreme Court issued amandate returning the case to

the Commission for action consistent with its remand.

On October 30,2AI9, the Commission issued an order appointing me to serve as hearing

officer to address the remand from the Vermont Supreme Court and directed the parties to file

^^**^.^+^ .^-^-^^:-^.o^^*-o-.lofinnc f^. arl.Iifi^-ol ^.^^oorli--o i- rach^hca ln fha f-nrrrftcULrllllll('llLJ PTUPUJUTE rU9\-rilliiiuliuallliLttii.iul 4.!l(llLiuiicii Pivi/CgLiiii6i iii igJPviiSV L(J Lriv vuuiL o

remand.

On November 13, 2019, the Intervenors filed comments on the remand stating that:

The Intervenors do not believe that any further pre-trial or trial process ls
necessary in this matter. The evidentiary record was deemed complete and in fact
contains a great deal of documentary exhibits, prefiled testimony, rebuttal
testimony, live testimony, and cross examination. The Supreme Court does not
require further evidence to effectuate the directive of the Court. Therefore, there
is no need for any further evidence to be submitted in this matter.

There is nothing more to be done, other than for the Hearing Officer to reconsider
the evidence without regard to those portions of the record that the Supreme Court
deemed irrelevant.T

On November 14,2019, the Petitioner filed comments. The Petitioner requested that the

Commission open a new case in ePUC, the Commission's electronic filing and case management

system, to handle the filings related to the remand. Having been filed in March of 2A15, before

ePUC became avatlable,this case is designated a legacy case and will continue to be processed

in paper. The parties are encouraged to emaii copies of their paper filings to each other and the

Commission, so that these filings may be available as electronic documents.

6 ln re Petition af Apple Hill Solar LLC,2019 VT 64, at U 30
7 Intervenors' Comments on the Remand Process at l.
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The Petitioner also recommended that I "issue a new proposal for decision that accounts

for the Supreme Couft's ruling regarding findings without further filings from the parties."s

No other comments on the remand process or the Petition were fiied by the parties.

III" AnntrloNal f'lNprNcs oN REnrnno

Based upon the Petition and the accompanying record in this proceeding, I have

determined that this matter is ready for decision. Based on the evidence of record, I report the

following additional findings to the Commission in accordance with 30 V.S.A. $ 8(c).

Description of the Facility

1. The Facility site.abuts the site of the Willow Road Facilitye on a}7-acreparcel

located on Apple Hill between Willow Road and Apple Hill Road. The Facility topographically

slopes from a high elevation of 778 feetat the northeast corner to a low point of 675 feet near the

southwest comer. The overall grade is approximately I0% with a total vertical change of 103

feet over. 1,028 feet. Mark Kane, Petitioner ("Kane") post-hearing affirmati on 4l9lI8 at fl 3;

exhs. AHS-ECOS-3, AHS-MK-8, and AHS-ECOS-12.

2. Through agrid interconnection, the electricity generated by the Facility would be

placed onto the distribution circuit of the local electric utility, Green Mountain Power

Corporation ("GMP"). The grid interconnection would be accompiished over a distribution line

extension to be constructed and owned by GMP but paid for by the Petitioner (the "GMP Line

Extension"). The GMP Line Extension rvas developed to service two new 2.0 MW solar

facilities on Apple Hill, the Apple Hill Solar Facility and the Willow Road Solar Facility. Exh.

AHS-ECOS-5 at 5.

8 Petitioner's Comments on the Remand Process at l.
e Petition of Chelsea Sotar LLC, pursuant to 30 V.S.A. $ 248. for a certficate of public good authorizing the

installation and operation of the "Willow Road Project," a 2.0 MW solar electric generationfacility on l4ttttow
Road in Bennington, Vermont, Case No. l7-5024-NMP, Order of 6l12/19. The Commission denied the Willow
Road petition because it concluded that the Willow Road Facility and the Apple Hill Facilify were a single planr as
defii-red in 30 V.S.A. $ 8002. Chelsea Solar LLC has appealed the Commission's denial of the Willow Road petition
to the Vennont Supreme Court. Earlier versions of the Willow Road Facility were called the Bennington Solir.
Facility and the Chelsea Solar Facility. Because the Willow Road Facility has been denied a CpG, the single-plant
analysis need not be conducted here.
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3. The racking system would be painted a matte-black color like the color of the

nonreflective solar panels. Wilson pf. supp.i aL 2-3.

4. The Facility requires 9.6J aqes of clear cutting. Brad Wilson, Petitioner ("Wilson")

pf. 3; Wilson pf.supp,l at2; exh. AHS-ECOS-23.

Orderlv Development of the Region

[3c v.s.A. $ 248(b)(1)i

5. The Facility would unduly interfere with the orderly development of the region, with

due considerai.ion having been given to the recommendations of the municipal and regional

planning commissions, the recommendations of the municipal legislative bodies, and the land

conservation measures contained in the plan of any affected municipality.l0 This finding is

supported by findings 6 tiuough 26, beiow.

6. There are extensive public and conservation land holdings in the Town of

Bennington, including.portions of the Green Mountain National Forest, as well as significant

areas of private conservation easements and recreation parks. Kane pf. at 5; exh. AHS-MK-3.

7. The Facitity site is identified in the Town Pian as part of a Rurai Conservation

District. Rural Conservation Districts are located in valley areas outside the urban growth area

and have been set aside to conserve their rural and open space character. Kane pf. at 5; exh,

AHS-ECOS-13 at 16 and 25-26.

B. The purpose of the Rural Conservation Districts is to preserve traditional low-

density rural and agricultural uses while accommodating low-density residential development in

a manner that avoids the need for a public water supply and public sewer systems. Exh. AHS-

ECOS-13 at25-26,29.

g Approximately one-third of Bennington's land area has been designated as part of

the Rural Conservation District in the Town Plan. Exh. AHS-ECOS- 16 at 3 1 .

10. The interch ange atthe junction of US Route 7 and VT Route 279 serves as the

southwestern corner of the Rural Conservation Districi. The area immediately to the west of

r0 This review of the impact of the Facilify on the orderly development of the region considers the Bennington

Town Plan without consideration of the Bennington Selectboard's position on the subject. See In re Petition of
Apple Hitl Solar LLC,2019 VT 64, at\ 31. Also, because the Petition was filed in March of 2015, the 2018 change

to Section 248(bXl) requiring substantial deference to regional and municipal plans is not being applied.
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Route 7 is in an Industrial Use District. The area immediately to the south of the interchange is a

Mixed Residential District. The areas east of the Facility site are in Rural Residential, Rural

Conservation, and Agricultural Districts, as identified by the Town Plan. The interchange

highway complex thus serves as a boundary between minimally developed rural and agricultural

areas in northeastern Berurington and developed urban and industrial areas in western, central,

anC southern Bennington. Exh. AHS-i'lK-3 at 31 .

i 1. Commercial development has occurred within the Rural Conservation District,

including the construction of two smaller, net-metered, 500-kW, commercial solar facilities

approved by the commission.rr Kane pf. supp. 3 rt23; wilson pf. reb. at 11.

12- The Town Plan addresses all the land area of the Town. It recognizes the need for

continued growth and promotes further concentrated development that may occgr in the urban

growth area. The Town Plan also includes rural areas, including the Rural Conservation District,

designated for less development. Specifically, the Town Plan states that although.development

will occur outside the urban growth area, itwill be much less concentrated and shall not include

new commercial uses unless such uses are compatible with the rural character of the area. Exh.

AHS-ECOS-13 at 16.

13. The Town Plan articulates an energy policy with ten goals. Among others, these

goals include: (1) ensuring a safe and reliable supply of energy to meet reasonable consumer

demands; (2) decreasing reliance on non-local energy sources; (3) making energy choices that

maintain or improve environme.ntal quality; (4) encouraging the development of renewable

energy resources; and (5) ensuring diversity in energy sources. AHS-MK-4 at 65.

14- The Town Plan includes a Parks and Open Space Plan (2007) that articulates

Bennington's policy for use of its undeveloped open spaces - forests, fields, and parkland - now

- 
tt See Petition of Kobelia Bennington GLC Solar, LLC for a certificate of pubtic good, pursuant to 30 Z.s.l. $$219a and 24B, to install and operate a 500 kW group net-metered solar eteititc ger*otioiTocitity in Benningtoi,

Vermont, CPG #NMP- 6523, [0/14/15 at 5 (finding that there are no land conservation measures contained in the
applicable regional or town plans that would prohibit development in the area where the Facility is proposed); and
Application of ER Paper Mill Vittage Sotar, LLC, for a certificate of public goodfor a 500 kW intercoinected group
net-metered photovoltaic electric pou,er system in Bennington, Vermont, Cpb *ig-OO+g-NMp, 11/17/16, at 5
(_finding that the Facility was consistent with the Bennington Town Plan). These approvals are. addressed in the
discussion below.
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being used for recreational activity. The Facility site is not a candidate for open space

protection. Kane pf. at 5; exh. AHS-MK-3 at91.

15. The Facility would be visible during winter leaf-off conditions from the Vermont

Welcome Center south of the base of Apple Hill. Exh. AHS-MK-7 at AHS-06.

16. The Facility would be visible from the west to vehicles heading north on Route 7

during winter leaf-off conditions. Exh. AHS-MK-7 at AHS-10

17. The Facility would be visible from the closest residence to the Facility,

approximately 400 feet to the north-northeast, during winter leaf-off conditions. Exh. AHS-MK-

7 at AHS-22.

18. The Facility would be visible from the Mt. Anthony Country Club, approximately

6,200 feet southwest of the Facility. Joseph Schoenig, Intervenors ("Schoenig) pf. at 13-15; exh.

AHHA-JS-Z at22-24.

19. The Bennington Battle Monument is approximately 1.1 miles south of the Facility

site. The Monument's observation level, 200 feet above the grorurd, has four nalrow viewing

.;7ipdsr,lrs at compass beanngs of 340", 070", 160o, and 250o. The Facilitv would be located

between two windows at a bearing of 020o and would be minimally visible from the Monumeqt.

Kane pf. at4; exh. AHS-MK-Z at9.

20. The roadways associated with the interchange at the junction of US Route 7 and VT

Route 279 archeavily traveled. The VTrans route logs indicate that approximately 9,000

vehicles pass through the interchange each day. Kane pf. at 4-5; exh. AHS-MK-3 at 5.

21. The Berurington Regional Pla4 Q007) ("Regionai Plan") was developed by the

Bennington County Regional Comnr-ission, which was established to assist towns with their

planning efforts and to promote coordination of planning efforts among towns in the region.

The Regional Plan assimilates the planning efforts of the individual towns to produce a

document that presents common goals and a basic development concept for the region. Exh.

AHS-ECOS-I5 at 1.

22. The land use plan in the Regional Plan provides municipalities with a framework

within which io develop their own plans. Municipalities' adherence to the Regional Plan
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guidelines helps ensure that iocal planning occurs in a coordinated fashion and that the municipal

plans are compatible with one another. Exh. AHS-ECOS-15 at 51.

23. The Regional Plan and the Bennington Regional Energy Plan articulate a number of
goals supporting development of local renewable energy resources. Wilson pf. supp.1 at 16; exh.

AHS-ECOS-I5 Regional Plan at6 and 65 and Regional Energy Plan at i,ii,7,32,and,36.
24. TLre Regional Pian considers the future land use oithe region anci advances regionai

goals. it states that "rural development must not be widely scattered throughout the countryside

but should occur as relatively compact and cohesive units that serve to reinforce, rather than

replace, the region's rural cha-racter." Kane pf. at 7; exh. AHS-MK-4 at 56.

25. The Regional Plan also states:

Future development should be concentrated in and around growth centers; that is,
the urban centers and villages in the region. These centers of development and
activity should be surrounded by a rural landscape of farmlands, forests, and small
rural residentiai communities. Moreover, the demarcation between growth
centers and the rural environment should be quite distinct. Growth centers require
careful delineation to accommodate future growth while protecting the values of
the rural countryside. If development is allowed to sprawl outward from urban
areas and villages the intervening open lands will eventually disappear, and the
region will have lost much of its distinctive rural character and appeal. The land
use plan, therefore, directs new growth to urban and village areas and allows the
type of development in rural areas that will not prove costly to municipalities nor
detract from the region's rural character.

Exh. AHS-ECOS-15 at 51.

26. With regard to more extensive commerciai development, the Bennington Regional

Plan recommends that the towns in the region limit the number and size of commercial

establishments and advises towns to place special ernphasis on coordinating development along

roadways. Exh. AHS-ECOS-I5 at 56.

Discussion

The first question in this remand review is whether the Facility would unduly interfere

with the orderly development of the region in light of the Town Plan without consideration of the

selectboard's purported position on the subject. My review focuses on the language of the Town
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Plan and the Regional Plan. I conclude that the Facility, because it is in the Rural Conservation

District, would violate both plans and unduly interfere with the orderly development of the

region.

The Petitioner argues that the Facility would not unduly interfere with orderly

development because it is consistent with both the Town PIan and the Regional Plan. The

Petitioner contends that, as amended, the Facility would not be visible and would not violate the

Town Plan design standards.12 The Petitioner also asserts that the Facility supports the goais of

the Regional Plan.13

The Town Plan addresses all of the land area of the Town. It recognizes the need for

continued growth and promotes fuither concentrated development in the urban growth area, not

in the outlying rural areas. Speeifieally, the Town Plan states that "[a]lthough development will

occur outside [the urban growth arcaf,it will be much less concentrated and shall not include

new commercial uses because such uses are incompatible with the rural character of the area."l4

Bennington's Rural Conservation Districts are in valley areas outside the urban growth

area and have retained their rural and open-space character. Considerable acreage of agric.ultural

land exists in the Rural Conservation Districts, along with extensive woodlands and low-density

residential development. The purpose of the Rural Conservation Districts is to preserve

traditional rural and agricultural uses while accommodating low-density residential development.

For example, the Town Plan states that "agriculture, forestry, very low density single-family

residential development, and certain limited uses that are suitable in rural areas are permitted."l5

The highway interchange atthe junction of US Route 7 andVT Route 279 serves as the

southwestem corner of the Rural Conservation District in which the Facility is proposed. The

area immediately to the west of Route 7 is in an Industrial District. The area immediately to the

south of the interchange is part of a Mixed Residential District. The areas east of the Facility site

are in Rural Residential, Rural Conservation, and Agricultural Districts. The interchange

highway complex thus serves as a boundary between developed urban and induStrial areas in the

12 Petitioner's Proposed Findings olFact at25-27
13 Id. at2l .

14 Exl'r. AHS-ECOS-13 at 16.
15 Exh. AHS-ECOS-13 at26.
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westelal, cenftal, and southeffI portions of Bennington, and minimally developed rural and

agricultural areas in northeastern Bennington. I 6

The Town Plan makes the following design standards applicable to any new development

in the Rural Conservation Districts:

Specific design standards shall apply to new development in the Rural
Conservation Districts in recognition of the existence of a concentration of
agricultural and forest lands and to protect the extraordinary scenic resources such
lands and uses provide. Any use in the Rural Conservation District, including
single family dwellings, shall require approval under those regulatory guidelines.
Development in this area cannot be sited in prominently visible locations on
hillsides or ridgelines, shall utilize earth tone colors and non-reflective materials
on exterior surfaces of all structures, and must minimize clearing of natural
vegetation.lT

These design standards are specific land conservation measures, as contemplated by

Section 245(b)(l).r8 These land conservation measures are specifically applicable to the Facility

site.re While the Petitioner's amendment of the Facility reduces the visibility of the Facility on

the hiilside where it is proposed to be located, the Facility's clearing of 9.67 acres of existing

vegetation in a prominently visible location on a hillside to build the Facility runs directly afoul

of this provision in the Town Plan and orderly development of the region.

The Petitioner disagrees. It contends that:

(1) The localized impacts of the Facility do not rise to the level of interfering with the

orderly development of the region;

(2) The Town Plan does not preclude commercial solar development within the Rural

Conservation District;

(3) The Facility is not sited on a prominently visible location on a hillside;

(a) The Facility utilizes earth tones and non-reflective materials; and

(5) The Facility has minimized ciearing.

'6 Exh. AHS-ECOS- 13 at3l.
17 Id. at 26 (emphasis added).
t8 Petition of Chelsea Sotar LLCJbT a certificate of public good, pursuant to 30 V.S.A. $ 248, autl,torizing the

installation and operatictn of a 2.0 MW solar electric generationfacility at 500 Apple Hitt Road, Benningtoi,
Vermont, Docl<et 8302. Order ot2ll6116, at 54.

re Exh. AHS-ECOS-13 at3l.
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I find these arguments unpersuasive.

Localized Impacts

The Facility would be visible at and near the Vermont Welcome Center for southwestern

Vermont just above a major highway interchange. As the Intervenors assert, "the biack box will

stick out like a sore thumb" on the principally forested Apple Hi1l.20 The Facilit5r would be'

visible to local and regional visitors entering Vermont by vehicle from other parts of Verlont,

New York, Massachusetts, and beyond. What those visitors would see would deviate from the

Regional Plan, which supports the Town Plan's vision for that well-traveled part of Bennington.

I am not persuaded that the Facility would have solely a localized impact.

Nor am I persuaded that the Facilifv supports the goals of the Regional Plan as the

Petitioner asserts. While the Regional Plan restates energy goals, some of which would be

supported by the Facility, the Regional Plan cautions against precisely the sort of development

the Facility would create.

The Facilitv would brea-k- el.own the demarcalion between the urban growth area and the

Rural Conservation District. The Facility would be an example of the sprawling-out of an urban

center with the result that the views towards the Facility would cause Apple Hill to lose some of

its rural character and appeal. Despite the efforts of the Petitioner to make the Facility more

compact, the Facility would nonetheless appeaf to be further growth along the highway, breaking

down the distinction between urban and rural. These Facility impacts violate the Town Plan and

the Regional Plan and would have a regional impact.

C o mmer c ial S o I ar Dev el opment

The Town Plan states: "Although development will occur outside the furban growth

areaf, it will be much less concentrated and shall not include new commercial uses because such

uses are incompatible with the rural character of the area."2l In its decision in Docket 8302, the

Commission held that this language permitted only limited residential developrnent, not

20 Intervenors' Comments on Proposal for Decision, 7123/18, at 11
2r Exh. AHS-ECOS- t3 at 16.
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commercial solar facilities, in the Rural Conservation District.22 The Petitioner contends that

this interpretation is incorrect and that this language allows for commercial solar facilities.

Although the design standards for the Rural Conservation District do not mention

commercial solar facilities, they do specifically apply to any development in that district.23 Any

development in the Rural Conservation District shall observe the Town PIan's design standards

iir or,ier to preserve 1he rural charucterof tlie districi. Tlie Petitioner is correci that ihe Town

Plan does not state that it forbids commercial solar developme nt.24 Thatdoes not, however,

mean that the Facility as a conlmercial solar development is necessarily permissible. Any

development in the Rural Conservation District must meet the design standards to ensure that the

development is compatible with the rural character of the area. Because the Facility would clear-

cut 9.67 acres of existing forest in a prominently visible location on a hillside, as explained

below, the Facility would violate the design standards and be impermissible under the Torvn

Plan.

The Petitioner accurately observes that two smaller, net-metered, 500-kW commercial

solar facilities, Kobelia Bennington and ER Paper Mill Village,2s were approved for installation

by the Commission in the Rural Conservation District,and argues that therefore this Facility

should also be approved.26 This argument is unpersuasive for two reasons.

First, the locations, size, and character of these two much smaller plants are different

from the Facility. Both approved projects are in open fields previously in regular agricultural

use. They are both located in the Rural Conservation District, which includes about onethird of
Bennington, but are distant from Apple Hill and the urban growth center. Kobelia Bennington is

approximately 1.5 miles from Apple Hiil and ER Paper Mill Village is approximately 3.8 miles

22 Docket 8302, Order of 2/16/16, at 57 n. 42.
23 Exh. AHS-ECOS-32 at7. The Town Planner rnade this conclusion in his capacity as a representative of the

Town under Vermont Rule of Civjl procedure 30(bX6).
24 Exh. AHS-ECOS-32 at 5-6. The Town Planner made this conclusion in his capacity as a representative of the

Town under Vermont Rule of Civil Procedure 30(bX6).
25 See n.l l, above
26 See In re Petition of Apple Hitt Sotar LLC,201} VT 64, ar\25 citing ht re Stowe Cady Hitt Sotar, LLC,2011

VT 3, at ll 25 ("We will . . . find eror when a regulation is inconsistently applied fby an agency]. A fundamental
norm of administrative procedure requires an agency to treat like cases alike.',).
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from Apple Hill.27 Neither project involved the prominently visible clear-cutting of trees on a

hillside. Both projects are 500-kW net-metered facilities vice a 2.0 MW solar electric generation

facility. Consequently, both projects take up less than half the a$eage of the Apple Hill facility,

4.3 acres and 3.5 acres.28 The Commission also found that:

The visibility of [Kobelia Bennington] is expected to be minimal due to
surrounding vegetation and topography. Most of the potential views of the

Project will be from portions of roadways south of Route 9 and would be brief
and. filtered.2e

And,

[ER Paper Miil Village] will be minimaily visible from the surrounding area,

including Murphy Road. However, visibility from the road will be limited and
nrnnosed landscane screenins rvrll firrther mitisate anv adverse effect on views
from this area.3o

Second, these cases were uncontested net-metering proceedings and their conformity

with the Town Plan was not chalienged by the parties or by the Commission. Each case was

*^',;^",^,{ ".;-- +La'fnrrrn Dlo- ,r-rlor ifc nrrm fonfctwvlvvvwu uJlll6 tllv r vvv!t I l41l ulluvl llo vv!rr rsvlr.

I am not persuaded by the Petitioner's argument that because commercial solar

development was approved in those cases, the Facility must necessarily be approved. The

Commission is not bound here by those case-specific facts but by the facts in this case. In this

case, the facts indicate that the Facility would deviate from land conservation measures in both

the Town Plan and the Regional Flan.

Prominently Visible on a Hillside

The Petitioner challenges any reliance on the Town Plan's requirement that development

in the Rural Conservation District cannot be sited in a prominently visible location on a hillside.

According to the Petitioner, this requirement is vague and not clearly defined.3l The Petitioner

asserts thattheFacility would not "alter the natural appearance of the topography as viewed from

27 CPG #NMP-6523, Order of 10114115 ar 4 and CPG #l6-0049-NMP, Order of 11117116 at 4
28 Id.
2e CPG #NMP-6523, order of 10114115 at 5.
30 cPG #16-0049-NMP, Order of 11117116 at9.
3r Petitioner's Proposed Findings of Fact at26.
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the highway" and would not "significantly impact the natural appeal of the hillside view."32 The

Petitioner does not agree that the Facility site on Apple Hill is necessarily on a hillside and

further argues that "the [Facility] will not be visible and therefore, could not conceivably be sited

in a prominently visible location."33

These arguments by the Petitioner are simply counterfactual. The Facility, including the

access drive, would clear-cut nearly l0 acres of irees fioiri ihe hiiiside oiApple Hiii. That

hillside topographically slopes with a 10%o grade and a total vertical change of 103 feet over

1,028 feet. The Facility would be visibie both from the neighboring highway and,the Vermont

Welcome Center as well as across the valley at the Mt. Anthony Country CIub and the

Bennington Battle Monument. While the Petitioner's amendment to the Facility would reduce

its visibility, particularly from neighboring viewpoints, it would nonetheless remain alarge black

rectangle in the center of what was once a forested hillside at the southeastern comer of the Rural

Conservation District. The Faciiity would be prominently visible on a hillside location.

E art h-To ne C ol or s and No n- Refl e c tiv e M at er ial s

The Petitioner argues that the Facility meets this design standard and therefore should be

approved. The Facility would feature black solar panels resting on a galvanized frame painted

black to match the solar panels, and the Facility fence would be wrapped in a black or dark-green

mesh fabric. Because the Facility would be a commercial development incompatible with the

rural character of the area and be prominently visibie on a hillside location, as discussed above, it
would unduly interfere with the orderly development of the region. Therefore, there is no need

to address this argument.

Clearing Minimized

The Town Plan design standards require that any development minimize clearing of
natural vegetation. The Petitioner asserts that the Facility as amended meets this design standard

because the cleared area of the Facility was reduced from 1 0.6 acres to 9.67 acres. Because the

32 Petitioner's Proposed Findings sf Fact at 26.
33 Id. at2i.
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Facility would be a commercial development incompatible with the rural character of the area

and be prominently visible on a hillside location, as discussed above, it would unduly interfere

with the orderly development of the region. Therefore, there is no need to address this argument.

Having given the conservation measures contained in the Town Plan and the Regional

Plon r{rrp nnncirlprofinn T rpnnmmand fhof fhe (-nmmiccinn nnnnlrrde fhqf the F'qnilitrr rxrnrrldr qv^L^o I

unduly interfere with the orderly development of the region.

Aesthgtics

[30 v.S.A. $ 248(bxs) and 10 v.S.A. $ 6086(aX8) ]

25. The Facility, including the GMP Line Extension, would have an undue adverse

impact on aesthetics and on the scenic or natural beauty of the area. This finding is supported by

findings 26 tkvough 28, below, and findings 6 through 20, above.

26. The Facility site is almost entirely wooded with northern hardwood species. The site

on Apple Hill slopes at a l0o/o grade from the northeast correr to the southwest corner, falling

approximately 103 feet over this distance. The topography also exhibits some slight undulations

along the slope. Kane pf. at3-5;exh. AHS-MK-2;Kane post-hearing affirmation 419118 at2.

27. The Facility will be visible to the public on nearby heavily traveled highways. The

unique form and visual qualities of the Faciiity relative to the existing conditions and topography

would create visual incongruities. Wilson pf. supp.1 at2;Kane pf. supp.3 at 19; exhs. AHS-

MK-2 at 18-19, AHS-MK-7, AHS-MK-I1, and AHS-MK-IZ.

28. The Town Plan defines the characteristics of the Rural Conservation District, where

the Facility would be built, as a transitional land use area between more developed urban growth

areas and forested lands. The primary purpose of the district is to "preserve the distinctive rural

character" of the area. Kane pf. supp.3 at22-23.
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Discussion

The second question in this remand review is whether the Facility would violate a cIear,

written community standard under the Quechee test.3a In order for a provision to be considered a

clear, written community standard, it must be "intended to preserve the aesthetics or scenic

beauty of the 'areau where the proposed facility would be located and must apply to specific

resourees in the proposed faeility area.35 A clear, written community standard must be more than

simply 'egeneral in nature" and must do more than seek "to promote good stewardship of scenic

resources without identiSring specifi c actionable standards. "36

The Town Plan design standards for the Rural Conservation District create four specific

requirements: (1) development shall not include new commercial uses unless such uses are

compatible with the rural character of the area,31 (2) no development may be sited in prominently

visible locations on hillsides or ridgelines,38 (3) any development must utilize earth-tone colors

and non-reflective materials on exterior surfaces of all structures,3e and$) any development

must minimize the clearing of natural vegetation.a0

The Petitioner argues that the design standards are not a clear, written community

standard. The Petitioner asserts that the language ofthe design standards is vague and general,
:

lacking any definition or guidance.ar

The Petitioner sought further definition of the language of the Town Plan and looked to

the related land use regulations. The Petitioner cites example 48 in the Town's land use

regulations for the Rural Conservation District (Figure I, below) as further defining what

. 3a See In re Rutland Renewable Energt, LLC,2016 VT 50 at ti i3 (Observing that the Commission uses a
modified Quechee test in exercising its regulatory power over facility siting. The test first asl<s whether the project
will have an adverse effect on scenic and natural beaufy in the area in which it is located. It then asks whether the
adverse effect is undue. An adverse impact on scenic and natural beaury is not undue ifthree conditions are met: (l)
the project must not violate a clear, wriften cornmunity standard intended to preserve the aesthetics or scenic, natural
beauty of the area; (2) the project must not offend the sensibilities of the average person; and (3) the petitioner rnust
take generally available mitigating steps ihat a reasonable person would take to improve the hannony of the
proposed project with its surroundings.).

3s In re Halnon, NM-25, Order of 3/i5 /01 at22.
36 Joint Petition of Green Mountain Pov,er Corporation, et al,Docketl62S,Order of 5l3ll11 at 83.
37 Exh. AHS-ECOS- 13 at 16.
38 Id. at 26.
J9 Id,
ao Id.; see also Docket 8302, Order of 2/16116, at 56.
ar Petitioner's Proposed Findings of Fact at 66; Petitioner's Post-Technical Healing Reply Brief at 6, 8.
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"prominently visible on a hillside" means.42 Example 48 is a photo of a prominently visible

residence in the center of an opening of a forested hillside above afarmyardon the valley floor

Figure l. Bennington Land Use Regulations, Exh. AHS-ECOS-19
Example 48. A large swath of trees was cut and the house was sited

in the center of the opening significantly irnpacting the natural appeal of the hillside view

Example 48 may be compared with the 3D overview simuiation of the Facility on Apple

Hill that the Petitioner prepared in exhibit AHS-MK-11 (Figure 2, below). While the slopes of

the two hillsicl-es a-nel- the perspeetives are different, both the photo and the simulation appear to

show facilities that "significantly impact the natural appeal of the hillside view."

42 Exh. AHS-ECOS-19 at4; Kane pf. supp.3 at26
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Figure 2. Exh. AHS-MK-Ir ," 
:il#jil$t;#il:tfy.:.#'itr;r.tity 

and the wnrow Road Faclity

Finally, in addressing the design standards, the Petitioner contends that "while the

broader landscape is clearly scenic, the presence of the Facility does not undermine or degrade

its visual quality."43 In my opinion, the Facility would degrade the visual quality of Apple Hill.

I am also not persuaded by the Petitioner's argument that the design standards are too vague and

general to be applied as a clear,written community standard.

The Town Plan language is specific in nature, is specifically applicable to the Facility

site, seeks to conserve scenic resources by identifying specific actionable requirements, and thus

constitutes a clear, written community standard.aa Consistent with my discussion of the Town

Plan language as a land conservation measure under Section 248(bxl), above, I also conclude

here that the Facility violates this clear, written community standard.

The Facility violates two specific requirements in the Town Plan design standards for

development in the Rural Conservation District. First, Apple Hill is not proposing a new

a3 Petitioner's Post-Hearing Brief in Support of its Section 248 Petition for a Certificate of Public Good at 2l
aa Docket 8302, Order of 2/16/16, at 58 (citing Joint Petition of Green Mountain Power Corporation, et al,

Docket 7628, Order of 5/31/11, at 83 ("It is appropriate for us to rely on the Town Plan as the primary source of
clear, written community standards")).
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commercial use that is compatible with the rural character of the area. s Rather, the Facility

would be a further extension of the industrial growth of Bennington beyond the urban growth

area and would appear as such. Second, while Apple Hill has developed an extensive visual

screening plan, the Facility would nonetheless remain prominently visible on a hillside above the

Vermont Welcome Center.

The Facility would have an adverse impact on aesthetics because the 9.67-acre of clear-

cutting for the Facility would be visible from various public and private views, making it

significantly out of context with the currently wooded view of Apple Hill and the less developed

Rural Conservation District beyond it. Having concluded that the Facility would have an

adverse aesthetic impac,t,a'I now also recommend that the Commission conclude that the Facility

.rrnrrl.l harza an rrnrlrra o.ltrerce imnqnf nn oacfhofinc qnrl nn fhe cnenin nr nqfrrral heqrrfir nf +hevvvulu lr@vv att ullvuv ugYvrJv

area. The Facility would violate a clear, written community standard because it would be

incompatible with the rural character of the area and would be prominently visible on a hillside.

IV. CoNcr.usroN

Based upon the evidence in the record, I recommend that the Commission conclude that

the Facility:

(a) would unduly interfere with the orderly development of the region, with due

consideration having been given to the recommendations of the municipal and regional planning

commissions and the land conservation measures contained in the plan of the affected

municipality; and

(b) would have an undue adverse effect on aesthetics and on the scenic or natural beauty

ofthe area.

I therefore recommend that the Commission deny Apple Hill's petition and request for a

CPG. The Facility would not be in the public good because the Facility is inconsistent with the

as Kane pf. supp. 3 at23 ("[O]ther, non-residential uses, have been approved in the Rural Conservation District
that ostensibly have not compromised the 'distinctive rural character"').

a6 Docket 8454, Order of 9126118 at 4l (concluding that the Facitity would have an adverse impact).
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Bennington Town Plan and would unduly interfere with the orderly development of the region

and have an undue adverse impact on aesthetics and on the scenic or natural beauty of the area.

To the extent the findings of fact and conclusions of law in this proposal for decision are

inconsistent with any proposed findings of fact or conclusions of law submitted by any party,

such proposed findings or conclusions of law, having been considered, are not adopted.

This proposal for decision has been served on all parties to this proceeding in accordance

with3 V.S.A. $ 811.

Dated at Montpelier, Vermont, this 6t-1" day of {o n rrttV ,2020.

Michael E. Tousley, Esq.
Hearing Officer
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V. Omnn

Ir ts Hpnpey ORDERED, AoluoceD, AND DecRppn by the Public Utility Commission of

the State of Vermont that:

' 1. The findings, conclusions, and recommendations of the hearing officer are adopted.

2. The Petition of Apple Hill Solar LLC for a certificate of public good pursuant to

30 V.S.A. 5248 is denied.

Dated at Montpelier, Vermont, this day of 2020

)
Anthony Z. Roisman n,--- -^ I t--- ----TUBLIUUIILIIY

CorrrvlssloN
Margaret Cheney

OFVERMONT

Sarah Hofmann
Opnce oF THE Clem

Filed:

Attest:
Clerk of the Commission

Notice to Readers: This decision is subject to revision oftechnical errors. Readers are requested to notify
the Clerk of the Commission (by e-mail, telephone, or in writing) of any apparent errors, in order that any necessary
corrections may be ntade. (E-mail address: puc.clerk@vermont.gov.t

Appeal of this decision to the Supreme Court of Vernzont must be filed with the Clerk of the Contmission
within 3a days. Appeal will not stay the ffict of this Order, absentfurther order by this Commlission or appropriate
action by the Supreme Court of Vermont. Motions for reconsideration or stay, if any, must be filed with the Clerk of
the Commissionwithin 28 days of the date of thts decision and Order.
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