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CHELSEA SOLAR LLC’S REPLY BRIEF 
ON SCHEDULE AND SCOPE

The petition in this case is a “new” petition in the sense that it has a new docket number.  It was re-filed as a separate but continuing petition at the suggestion of the Public Utility Commission (“Commission” or “PUC”).[footnoteRef:1]   It is however not a “new” project.  It is, as the PUC stated in its October 12, 2017 order, a “reconfigured” project and its reconfiguration is straightforward and well-defined—a compressed footprint for the array within the same footprint already reviewed in docket 8302, a new access driveway from the south (but also within areas previously reviewed), and a potential alternative access.[footnoteRef:2]   Here, it is at least implicit that the PUC’s invitation to drop the appeal, to receive a prompt review of its re-configured project, and to allow Chelsea to rely on its original testimony (except related to changes) was an acknowledgement that the re-configured project would be reviewed under rules applicable when the original Chelsea project began. [1:  Chelsea has followed the path suggested by the PUC.  Of course, there is nothing that prevents the re-opening of docket 8302 under a Rule 60(b) motion.  The rule 60(b) motion previously filed by Chelsea was denied on jurisdictional grounds only.  From a substantive perspective, however, the Town’s repudiation of the basis for the PUC’s original denial of the CPG in docket 8302 (and the Town’s failure to disclose that position during the re-hearing and appellate process) provides more than adequate grounds for granting a Rule 60(b) motion even based upon the original design for the project.  
]  [2:  Some parties mentioned cumulative impacts of the project with the neighboring Apple Hill project.  The Commission reviews the project before it, i.e., the Chelsea project, not a combined Chelsea and Apple Hill project. See, Docket 8180, Petition of Vermont Gas Systems, Inc., Procedural Order Re: Motion For Partial Summary Judgment (7/23/2014) at 11 (“Phase II must meet the statutory requirements for approval under Section 248 on its own merits. To the extent it exists at this time, Phase III is a separate project that is not before us for review in this proceeding.”)
] 

The testimony filed in this case is merely an amended and restated version of the original testimony updated to reflect the changed circumstances.  As Chelsea has previously stated, Chelsea will re-file the testimony from docket 8302 and provide an index showing where the changes and changed circumstances are addressed in the amended and restated testimony.  Of course, a key change in circumstance is the Town’s repudiation of the basis for the denial of the CPG in docket 8302, and the admission that the Town Plan does, in fact, not contain a clear written community standard applicable to the Chelsea project.  
That said, on the issue of “issue preclusion” Chelsea agrees that the most efficient approach at this juncture would be to follow ANR’s suggestion that it is too early to resolve the issue, as the State agencies have not yet identified what, if any, issues are contested. See ANR Brief at 15. It may be that the preclusion issue becomes moot after discovery.  In any case it would be more efficient for the PUC to address issue preclusion on an issue-by-issue basis once, and if, issues are particularized by the State parties.  Once there are identified issues, if any, that may fall under the preclusion umbrella, then Chelsea would file a motion related to those issues, and the PUC would have a clearer record on which to make a decision.[footnoteRef:3] [3:  The State parties have different theories as to why the Chelsea MOUs with ANR and DPS are no longer relevant.  Both parties conflate the failure to issue the CPG with the binding nature of the MOUs.  For example, DPS conflates approval of the MOU (which the PUC did) with the PUC agreeing to follow every stipulation.  ANR similarly conflates the failure to issue a CPG with termination of the MOU.  Both parties also misinterpret the language regarding future proceedings between parties.  That language is directed to different projects that may also happen to involve the same parties—not a reconfiguration of the original project covered by the MOU.  ] 

The issue of vested rights is on a different footing.  The Town asserts that Chelsea is now subject to the Town Plan’s 2016 amendment regarding “mass and scale.”  However, before the PUC rules on the issue of vested rights, Chelsea needs to engage in discovery on the Town in order to fairly and fully present a full case regarding the 2016 Town Plan amendment and its relation to vested rights.  For that reason, Chelsea requests that the procedural schedule be amended to add two rounds of discovery by Chelsea on the Town related to the 2016 Town Plan amendment.  Chelsea proposes that these two rounds follow the same dates and response times as the two rounds of discovery on Petitioner.  Facts related to the passage of the 2016 Town Plan amendment, particularly whether it was passed in response to the Chelsea and Apple Hill projects, are relevant to the vested rights issue as well as the issue of zoning and equitable estoppel.  Facts related to the Town’s failure to speak up during the rehearing and appellate process in docket 8302 with regard to the issue of development of solar in the rural conservation zone is also relevant.  At bottom, the issue of vested rights involves fairness, due process and equal protection.  How we got to here is an additional factor relevant to what versions of the Town plan should apply.  
As Chelsea noted in its opening brief, the current rule of the Vermont Supreme Court is that conformance with a town plan should be measured as of the start of the development process.  See, In re Appeal of Taft Corners Assocs., 171 Vt. 135, 141 (2000) citing In re Molgano, 163 Vt. 25, 653 A.2d 772 (1994):
In Molgano, we decided that conformance with a town plan, an Act 250 requirement, should be measured as of the start of the development process in the town for consistency of local zoning or subdivision review with Act 250 review.  

(emphasis added.)[footnoteRef:4]  [4:  The Town counsel’s view of what the Supreme Court held in Molgano is of no relevance because the Vermont Supreme Court has stated what its rule is.] 

Chelsea easily satisfies that standard for vested rights.  Here the Chelsea development process started in 2013 once the project was awarded a standard-offer contract.  To date Chelsea has spent hundreds of thousands of dollars in good faith in reliance on the law at the time it undertook development. As the Vermont Supreme Court explained in In re Ross, 151 Vt. 54, 57 (1989), the basic premise of Vermont’s vested rights rule is “based on our holding in In re Preseault, 132 Vt. 471, 474, 321 A.2d 65, 66 (1974), that vested rights arise from ‘proceedings validly brought and pursued in good faith to implement rights available under previous law.’”  Here that is unquestionably the case.  The original CPC petition was complete, validly brought and pursued in good faith, and this case is a continuation of the original case.  That fact is particularly clear as this case was commenced at the suggestion of the PUC so the PUC could more quickly review the reconfigured project rather than waiting for the appellate process in docket 8302 to run its course.
There are, however, other ways to obtain vested rights.  In Smith v. Winhall Planning Comm'n, 140 Vt. 178, 181 (1981) (“Smith”), the Vermont Supreme Court noted that even in states that follow the majority rule there are two general exceptions which result in vesting of rights—a substantial change of position and “second where the amendment was enacted primarily to thwart the applicant's plans for development.”   Id. at 181. Here Chelsea easily satisfies the first exception as it has substantially changed its position by investing hundreds of thousands of dollars in reliance on the rules applicable when it commenced development and obligated itself under the standard-offer contract.
The second additional path to obtain vested rights requires discovery on the Town.  Even in the majority rule States (which provide for vesting much later in the development process), an applicant obtains vested rights if an applicant “can show that an amendment was enacted to target its development.” In re Keystone Dev. Corp., 2009 VT 13, ¶ 6, 186 Vt. 523, 973 A.2d 1179 (mem.)  Here because the Town asserts that the Chelsea project is subject to the 2016 Town Plan amendment, Chelsea is entitled to immediate discovery on the Town related to the issue of whether any portion of those changes were made to target the Chelsea project.
A third additional path for obtaining vested rights is zoning estoppel or equitable estoppel.  That involves the circumstances of how we got here — the Town unreasonably acting on false information in docket 8302 in opposing the Chelsea project and the cascading events that followed.  It also involves the Town’s failure to set the record straight on the now repudiated Town Plan issue during the Chelsea rehearing and appellate process.  The Town can now only claim the 2016 Town Plan amendment applies only if it acted reasonably in the process that previously occurred.  Otherwise the Town is equitably estopped from raising the issue.  See, e.g., Boron Oil Co. v. Kimple, 445 Pa. 327, 284 A.2d 744, 748 (1971) (“emphasiz[ing] that the various governmental authorities charged with the responsibility [for] zoning and planning laws are under a basic duty to act reasonably [, a]  municipality [must] act[] in good faith to achieve permissible ends.”)  Chelsea is entitled to discovery on the issue of whether the Town acted reasonably and in good faith during the process in docket 8302.  
Finally, despite the Town’s contentions, the fact remains that this case fits squarely under In re Jolley Assocs. (Town of Shelburne), 2006 VT 132 (“Jolley”).  Here as in Jolley, the applicant had vested rights when it filed its first permit application.  Here as in Jolley, the permit was denied.  Here as in Jolley, the applicant re-filed its permit application amending it to address the issues that resulted in the earlier denial.  Here as in in Jolley, the applicant gave up its right to appeal in favor of a re-filing at the encouragement of the tribunal.  The Vermont Supreme Court held that “reapplication [for a denied permit] would not require the sort of substantial revision that should dictate a loss of vested rights.” Id. at ¶16.   Accordingly, the Vermont Supreme Court rejected the town’s attempt to apply the town rules that were in effect at the time of the re-application.   Moreover, as the Vermont Supreme Court explained the rule generally applying current zoning laws to new applications is primarily driven by the concern that applicants would be encouraged to file incomplete applications:
In Ross, we held that the filing of an incomplete Act 250 application, later denied, left the applicants with no vested right. 151 Vt. at 57, 557 A.2d at 492. In so holding, we stated our concern that landowners not be able to “easily avoid regulatory requirements by submitting a request for a permit based on partial and insufficient information.” Id. at 59, 557 A.2d at 492-93. Here, by contrast, the application was completed and our concern for easy avoidance is lessened.

Id.

Here the concern expressed by the Vermont Supreme Court is not present.  Chelsea presented a complete application in 2014 and no one disputes that fact.  Moreover, here as in Jolley, the applicant has relied on statements of the tribunal.  Here, it is at least implicit that the PUC’s invitation to drop the appeal, to receive a prompt review of its re-configured project, and to allow Chelsea to rely on its original testimony (except related to changes) was an acknowledgement that the re-configured project would be reviewed under rules applicable when the original Chelsea project began.
Respectfully submitted,		
	/s/Michael Melone
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