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I. INTRODUCTION

This case involves an appeal pursuant to 10 V.S.A. § 8506 of five environmental permits
issued by the Vermont Agency of Natural Resources ("ANR") to Green Mountain Power
Corporation ("GMP") for both the Kingdom Community Wind Project ("Project") and associated
transmission upgrades. The Project is a 21-turbine wind-powered electric generation facility,
with associated access roads, a substation, an operations and maintenance building, and electrical
lines located in the Lowell Mountain Range in Lowell, Vermont. Pursuant to a stipulation by all
parties, two of the permit appeals—Stormwater Permit #6216-INDC.1 (Docket No. 7628-B) and
Wetland Permit #2008-364 (Docket No. 7628-E)—were dismissed at the technical hearing held
in this proceeding on July 11, 2012.! The appeal dismissed in Docket No. 7628-B related to a
construction stormwater permit issued for the transmission upgrade components of the Project
itself. Accordingly, in this Order we affirm the issuance of the remaining three permits at issue
on appeal: Stormwater Permit #6216-INDC (Docket No. 7628-A); Stormwater Permit
#6216-INDS (Docket No. 7628-C); and the Section 401 Water Quality Certification (Docket No.
7628-D).

II. PROCEDURAL HISTORY

On September 19, 2011, Energize Vermont, Inc., Don and Shirley Nelson, Jim Blair,
Kevin McGrath, Robbin Clark, Nancy Warner, and Jack Brooks (collectively, the "Appellants")
filed with the Vermont Public Service Board ("Board") appeals of five ANR decisions related to
the Kingdom Community Wind Project located in Lowell, Vermont.

A prehearing conference was held in this matter on October 14, 2011. In Orders issued
on October 19 and October 27, 2011, the Board established a schedule that required the
Appellants to file a more specific statement of issues.

On October 24, 2011, the Appellants filed a Preliminary Statement of Questions.

On November 14, 2011, GMP filed a motion to strike and dismiss the Appellants'

Preliminary Statement of Questions.

1. Tr. 7/11/12 at 5 (Volz).
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On November 22, 2011, the Board issued an Order granting the towns of Albany and
Craftsbury leave to intervene in this appeal proceeding.?

On January 6, 2012, the Board issued an Order granting in part and denying in part
GMP's motion to strike portions of the Appellants' Preliminary Statement of Questions. The
Board also granted the Appellants' motion to file an amended statement of questions

On January 12, 2012, the Appellants filed an Amended Preliminary Statement of
Questions.

On Januray 18, 2012, GMP filed a motion to strike and dismiss the Appellants' Amended
Preliminary Statement of Questions.

On February 3, 2012, the Board granted in part and denied in part GMP's motion to strike
and dismiss the Appellants' Amended Preliminary Statement of Questions.

On February 17, 2012, GMP filed supplemental direct testimony and exhibits.

On March 26, 2012, the Appellants, ANR and the Department of Public Service
("Department") filed direct testimony and exhibits.

On May 25, 2012, all parties filed rebuttal testimony and exhibits.

On June 29, 2012, GMP and the Appellants filed a Stipulated Motion to Dismiss Certain
Appeals and Questions from Appellant's Statement of Questions. In the motion, the parties
requested that the Board dismiss Dockets 7628-B and E. In a memorandum dated July 3, 2012,
the Board directed the Appellants to file a final statement of questions reflecting the dismissed
questions and Dockets.

On July 6, 2012, the Appellants filed a Final Statement of Questions on Appeal ("Final
Statement of Questions").3

On July 10, 2012, the Board conducted a site visit at the Project site.

On July 11, 12, 13, and 16, 2012, technical hearings were held in Montpelier.

On August 17, 2012, the parties filed briefs in this matter.

On September 13, 2012, the parties filed replybriefs in this matter.

2. The Towns have presented arguments that essentially are identical to those of Energize Vermont, Inc., et al.
Accordingly, we include the towns of Albany and Craftsbury in the term "Appellants" throughout this Order.
3. In this Order, we refer to the Appellants' questions as numbered in the July 6, 2012, filing.
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III. GENERAL PROJECT FINDINGS

1. The Project is a 21-turbine wind-powered electric generation facility, with associated
access roads, a substation, an operations and maintenance building, and electrical lines located in
the Lowell Mountain Range in Lowell, Vermont. Jeffrey Nelson (hereinafter "Nelson") pf. (Vol.
1)at5.4

2. The Project is located along the Lowell Mountain ridgeline, which generally runs in a
north-south orientation. The Project lands located on the westerly side of the ridgeline are within
the Vermont River Basin, and the Missisquoi River Drainage Basin. The Missisquoi River
watershed ultimately drains to Lake Champlain. The Project lands located on the easterly side of
the ridgeline are within the Black River Drainage Basin, which ultimately drains to Lake
Memphremagog. Nelson pf. (Vol. 1) at 5-6.

3. The named streams located on the western slope of the Project site include the upper
reaches of the East Branch of the Missisquoi River, Ace Brook, and Truland Brook. On the
eastern slope, the named streams include Seaver Branch, Rogers Branch, Shalney Branch,
McCleary Brook, and Lamphear Brook, all of which are tributaries of the Black River.
Numerous unnamed tributaries originate at the Project site as well. Nelson pf. (Vol. 1) at 5-6.

4. Permit 6216-INDC ("Construction Permit") regulates the runoff of stormwater from the
construction phase of the Wind Farm Component. This permit will terminate once the earth
disturbance associated with construction activities has been permanently stabilized. Nelson pf.
(Vol. 1) at 6-7.

5. GMP filed its application for the Construction Permit on November 12, 2010. ANR
issued a draft permit on January 28, 2011. Public hearings regarding the draft permit were held
on March 2, 2011, and June 2, 2011. The final permit was issued on August 19, 2011. Nelson
pf. (Vol. 1) at 9.

6. Permit 6216-INDS (the "Operational Permit) regulates the management of stormwater

runoff from the impervious surfaces of the Wind Farm Component. This permit coverage

4. For clarity's sake, we note that Jeffrey Nelson is an expert witness for GMP and should not be confused with
Don and Shirley Nelson, who are named parties to this case.
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commences upon construction of impervious area on the site and continues in force after the
Construction Permit terminates and the Project is operational. The Operational Permit term is
five years. This permit (and subsequent renewals) is required for as long as impervious surfaces
are present at the Project site. Nelson pf. (Vol. 1) at 7.

7. GMP filed its application for the Operational Permit on September 10, 2010. ANR
issued a draft permit on January 31, 2011, and a public hearing was held on March 2, 2011. The
final permit was issued on August 19, 2011. Nelson pf. (Vol. 1) at 9.

8. The Project requires a Water Quality Certification ("WQC") pursuant to Section 401 of
the Clean Water Act ("CWA"), 33 U.S.C. § 1341. The WQC provides a certification by ANR
that the Project complies with the Vermont Water Quality Standards ("VWQS"). Nelson pf.
(Vol. 1) at 7; ANR Panel at 4-5.

9. GMP filed its application for the WQC on February 14, 2011. ANR issued a draft
certification on May 18, 2011, and public hearings were held on June 20, 2011, and July 13,
2011. The final certification was issued on August 19, 2011. Nelson pf. (Vol. 1) at 9.

IV. STANDARD OF REVIEW

This case is the first appeal brought before the Public Service Board ("Board") under
Vermont's consolidated environmental appeals statute, 10 V.S.A. § 8506.° Pursuant to this
statute, appeals of decisions or acts by ANR concerning renewable energy plants are assigned to
the jurisdiction of the Board. In hearing such appeals, the Board is required to: (1) apply the
substantive standards that were applicable in the original permit process before the Secretary of
ANR; and (2) hold a de novo hearing on those issues which have been appealed, giving equal

weight to past decisions of the environmental division and the Board's past decisions.® GMP

5. The text of 10 V.S.A. § 8506(e) is as follows:
In an appeal under this section, the public service board, applying the substantive standards that
were applicable before the secretary, shall hold a de novo hearing on those issues which have been
appealed. In such an appeal, the board shall give the same weight and consideration to prior
decisions of the environmental division and of the entities described in subsection
8504(m)(precedent) of this title as the board gives to its prior decisions.

6. 10 V.S.A. § 8506(e).
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bears the burden of demonstrating that the permits on appeal in this proceeding comply with all
applicable statutory and regulatory requirements implicated by the issues raised on appeal.’

Further, Section 1-05 of the VWQS provides that, while ANR is initially responsible for
interpreting and determining compliance with the VWQS, the Board, in conducting a de novo
review on appeal, is not bound by the previous determinations or interpretations of the VWQS
made by ANR.8

While ANR is not entitled to any deference with respect to its previous determination of
the merits of GMP's stormwater permit application, we will accord appropriate deference to
ANR's construction of Vermont regulations where ANR is the agency responsible for their
execution, absent "compelling indications of error."® Our deference to ANR's interpretations of
its regulations does not mean, however, that we must accept any argument advanced by ANR.
Rather, our review of ANR's interpretation of its regulations is a matter of statutory construction.
We first look to the plain meaning of the regulation's language. Where we discern ambiguity in
the regulation, we then apply the traditional tools of statutory construction as warranted.!?

Pursuant to Vermont law, discharges of stormwater that are consistent with the Vermont
Stormwater Management Manual ("VSMM") are entitled to a presumption of compliance with
the VWQS.!! The same presumption applies to discharges of construction stormwater if the

discharge complies with the Vermont Standards and Specifications for Erosion Prevention and

7. GMP argues that we should accord "substantial deference to ANR's determinations and presume the permits
...arevalid." Green Mountain Power's Proposed Findings of Fact and Conclusions of Law, 8/17/12 at2 ("GMP
Brief"). We disagree. The cases cited by GMP relate to the review of agency actions not subject to the consolidated
environmental appeals statute. In reviewing 10 V.S.A. § 8504(h)—a statute that essentially is identical to
§ 8506(e)—the Vermont Supreme Court has held that a de novo review means that "the case is heard as though no
action whatever had been held prior thereto. All evidence is heard anew, and the probative effect [is] determined by
the appellate tribunal." In re Entergy Nuclear Vt. Yankee Discharge Permit 3-1199,2009 VT 124 q 53-55 (citing
In re Poole, 136 Vt. 242,245,388 A.2d 422,424 (1978)) Given the similarity between § 8504(h) and § 8506(e), we
see no reason to depart from the standard of review that was applied in In re Entergy Nuclear Vt. Yankee Discharge
Permit.

8. In re Unified Buddhist Church, Inc. Indirect Discharge Permit, No. 253-10-06 Vtec, slip op. at 2 (Vt. Envtl.
Ct. Jan. 25,2008) (Wright, J.).

9. In re Appeal of Elec. Indus. Alliance, 2005 VT 111 47, 179 Vt. 539.

10. In re Williston Inn Group, 2008 VT 47 4 14, 183 Vt. 621.

11. 10 V.S.A. § 1264(h).
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Sediment Control ("VSS").12 Additionally, under Sections IX.D.1.(a) and (d) of the Vermont
Interim Anti-Degradation Implementation Procedure (the "Implementation Procedure") the
following types of discharges are presumed to automatically satisfy a Tier 2!3 review under the
Implementation Procedure:

(a) A discharge that meets the requirements of a BMP!4 or treatment and control
manual that takes into consideration anti-degradation requirements during its
adoption; or

(d) A discharge that is in compliance with the Vermont Stormwater Management
Manual and any additional best management practices that will be used to control
the stormwater discharge.!?

Further, the Environmental Court has held that the statutory presumption of VWQS compliance
contained in Section 1264 applies to the anti-degradation policy contained in Section 1-03 of the
VWQS.16 Thus, to the extent that GMP shows that the Construction Permit and Operational
Permit comply with the BMP manuals applicable to these permits, a presumption of compliance
with both the VWQS and the Implementation Procedure will attach to these discharges. Once
GMP has made the requisite showing that the compliance presumption applies to these
discharges, the burden shifts to the Appellants to prove that the permitted discharges are causing

or contributing to violations of the VWQS and the Implementation Procedure.

12. In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 11 n. 8 (Vt. Envtl. Ct. Sept. 29, 2009) (Wright,
J.) ("If the [VSS] establish the BMPs for construction permits, as the 2002 Manual establishes the BMPs for
operational permits, then consistency with the [VSS] creates the statutory presumption of compliance with all
VWQS.").

13. Tier 2 review is an analysis conducted by the Secretary of ANR of whether a discharge will result in a
reduction of high quality waters. Under Implementation Procedure and the VW QS, only limited reductions to high
quality waters are permitted where the reduction is justified under the "Socio-Economic Justification Test." Vermont
Interim Anti-Degradation Implementation Procedure (2010) at 7-10.

14. Best Management Practice.

15. Vermont Interim Anti-Degradation Implementation Procedure (2010) at 21.

16. In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 11 (Vt. Envtl. Ct. Sept. 29, 2009) (Wright, J.)
("Since the VWQS include the state's anti-degradation policy, the statutory presumption extends to a permittee's
compliance with the anti-degradation policy.") (citation omitted).
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V. THE CONSTRUCTION PHASE STORMWATER PERMIT

A. Positions of the Parties

The Appellants address only two issues regarding the Construction Permit in their
Brief.!7 The Appellants argue that the EPSC Plan does not contain the minimum required details
for silt fence and sediment traps as required by the VSS. As a result, the Appellants allege the
Petitioner will not be able to control discharges from the Project site and prevent violations of the
Vermont Water Pollution Control Statute and its regulations, the VWQS, and the Interim Anti-
Degradation Implementation Procedure. In support of this argument, the Appellants claim that
the shortcomings of the Construction Permit have resulted in "numerous discharges with high
NTU [Nephelometric Turbidity Units] readings and therefore put the Project's high quality
receiving waters at risk[.]"!8

In turn, GMP argues that the Construction Permit complies with all applicable State and
Federal requirements for construction stormwater management. GMP contends that the
Construction Permit is consistent with the VSS, and accordingly, is entitled to a presumption of
compliance with the VWQS. Further, GMP argues that regardless of whether the presumption is
applied, GMP has presented sufficient evidence to demonstrate that the construction permit will
not cause or contribute to a violation of the VWQS.

With respect to the level of detail regarding silt fence and sediment traps contained in the
EPSC Plan, GMP maintains that questions regarding the details of sediment traps were not raised
in the Appellants' Final Statement of Questions and therefore are outside the scope of this appeal.
GMP further contends that the EPSC Plan does contain all information necessary to implement
all practices as required. Finally, GMP also argues that the question regarding the level of detail
for traps provided in the EPSC Plan is moot because all sediment traps for the Project already
have been constructed and the Appellants have not produced any evidence to show that any

sediment traps were incorrectly sized.

17. The Appellants' Brief does not specifically address the questions asked in the Appellants' Final Statement of
Questions, thus complicating our review. Nonetheless, we address each of the Appellants' questions below.
18. Appellants Brief at 26.
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ANR contends that it conducted a complete and thorough review of GMP's application
and that the Construction Permit is consistent with the VSS. ANR further argues that by
implementing the requirements of the VSS, the Construction Permit is entitled to a presumption
of compliance with the VWQS, as held by the Environmental Court in /n re Sheffield Wind
Project, 252-10-08 Vtec. Sept. 29, 2010. Finally, ANR maintains that the EPSC Plan contain

sufficient information to enable proper construction and implementation of all BMPs.

B. Appellants' Question 1

Whether the Projects'®, as proposed will result in the maintenance of the classification of any
impacted waters, as required under 10 V.S.A. § 1258(a).

Question 1 Findings of Fact

10. The Project as proposed will result in the maintenance of the classification of any
impacted waters, as required under 10 V.S.A. § 1258(a). This finding is supported by findings
11 through 19 below, and our findings and discussion under Questions 2 through 6, below.

11. An individual construction stormwater discharge permit requires BMPs to be utilized
during construction with the goal of preventing erosion and minimizing and controlling the
discharge of sediment from the area of earth disturbance due to construction and construction-
related activities. Part of a well-designed EPSC Plan, BMPs can provide a comprehensive
strategy for minimizing erosion and sediment transport on a construction site. Burke pf. at 5-6;
Nelson pf. (Vol. 1) at 10-11.

12. The Construction Permit includes an EPSC Plan that depicts the entire area of planned

construction activities, identifies the BMPs to be used, and the circumstances and/or location at

19. For organizational purposes, we have begun each analytical section in this Order by reproducing in italicized
script the pertinent question as rendered in the Appellants' Final Statement of Questions. We observed that
throughout these questions, Appellants occasionally refer to "Projects" in the plural, even though there now is only
one Project that is the subject of the three permits under review in this Order. See supra p.4 and note 1 (noting the
dismissal of the appeal of the construction stormwater permit, which was issued for a second, related project,
namely, the transmission upgrades necessary to accommodate the Project itself). When Appellants filed an amended
statement of questions to account for the stipulated dismissal of two of the five permits originally appealed, the
Appellants omitted to update their questions to reflect that only the "Project" itself is at issue in the three permits
remaining on appeal. Accordingly, in this Order, references to "Projects" in the plural in the Appellants' questions
should be understood to mean the single "Project" as described in findings 1 and 2, above.
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which individual BMPs are to be deployed. The project-specific EPSC Plan was prepared
utilizing BMPs selected and designed with reference to the VSS. Nelson pf. (Vol. 1) at 20;
exhs. GMP-JAN-AS and GMP-JAN-A13.

13. The BMPs that are part of an EPSC Plan are essentially the tools for appropriately
preparing for, managing and responding to precipitation-driven discharges. An EPSC Plan,
though prescriptive in part, should allow for modifications during construction, and should
identify specifications for the tools (BMPs) necessary to respond to the dynamic conditions on a
construction project, especially related to weather and changing site conditions. Burke pf. at 6;
Nelson pf. (Vol. 1) at 11.

14. The EPSC Plan for the Project, in conjunction with the Construction Permit, shows how
the construction process will: (1) minimize disturbance, including disturbance of steep slopes;
(2) control stormwater volume and velocity to minimize erosion; (3) control stormwater
discharges to minimize erosion at discharge outlets and to minimize downstream erosion; (4)
minimize sediment discharges; (5) maintain natural buffers and direct stormwater runoff to
vegetated areas where feasible; (6) minimize soil compaction and preserve topsoil to the extent
feasible; (7) stabilize soils promptly; (8) control dewatering activities; (9) minimize the discharge
of pollutants from vehicle and equipment wash water; (10) minimize the exposure of
construction materials and wastes to precipitation and stormwater runoff; (11) minimize
discharges of pollutants from spills and leaks; and (12) monitor, maintain, and, if necessary,
adapt EPSC measures to evolving site conditions. Nelson pf. (Vol. 1) at 20-21;
exh. GMP-JAN-AS.

15. The Construction Permit protects the classifications of the receiving waters through the
proper implementation of BMPs to ensure that the permitted discharges will not cause or
contribute to a violation of the VWQS in the receiving waters. The EPSC Plan specifies the suite
of BMPs to be used. Nelson pf. supp. at 3—4.

16. The Construction Permit contains action limits—conditions that require GMP to
(1) monitor the Project site, (2) take samples, and (3) undertake corrective actions where runoff
from the site is visibly discolored or above 25 Nephelometric Turbidity Units ("NTUs"). Exh.
GMP-JAN-A3 at 10-11.
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17. GMP is required to report any runoff exceeding the action limit described above, and all
corrective actions taken, to the Department of Environmental Conservation ("DEC") within 72
hours of first discovering the runoff. Exh. GMP-JAN-A3 at 11.

18. The 25 NTU action limit is highly protective and will ensure that the quality of receiving
waters is protected. Nelson pf. (Vol. 1) at 16.

19. GMP is required to report any noncompliance with the Construction Permit to DEC
within 24 hours and to file a written report describing the noncompliance within 5 days. Exh.

GMP-JAN-A3 at 20.

Question 1 Discussion

Vermont law states that "waters shall be managed under the supervision of the secretary
[of ANR] in order to obtain and maintain the classification established."2?® GMP has provided
credible testimony and exhibits demonstrating that the EPSC Plan and the Construction Permit
are designed to:

(1) minimize disturbance, including disturbance of steep slopes, (2) control
stormwater volume and velocity to minimize erosion, (3) control stormwater
discharges to minimize erosion at discharge outlets and to minimize downstream
erosion, (4) minimize sediment discharges, (5) maintain natural buffers and direct
stormwater runoff to vegetated areas where feasible, (6) minimize soil compaction
and preserve topsoil to the extent feasible, (7) stabilize soils promptly, (8) control
dewatering activities, (9) minimize the discharge of pollutants from vehicle and
equipment wash water, (10) minimize the exposure of construction materials and
wastes to precipitation and stormwater runoff, (11) minimize discharges of
pollutants from spills and leaks, and (12) monitor, maintain, and, if necessary,
adapt EPSC measures to evolving site conditions.?!

Further, the Construction Permit contains stringent monitoring and compliance conditions that
are in excess of Federal standards.22 As a result, we are persuaded that the Construction Permit
will not result in any receiving waters failing to maintain their established classification. Aside
from the issues regarding the level of detail provided in the EPSC Plan, which are addressed in

detail below, the Appellants have provided no argument or rationale in their Brief to explain why

20. 10 V.S.A. § 1258(a).
21. Nelson pf. (Vol. 1) at 20-21.
22. Exh. GMP-JAN-A3 at 10-11; Nelson pf. (Vol. 1) at 16.
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the Construction Permit is causing or will lead to any waters failing to maintain their established

classification. Therefore, we find no merit to Appellants' issue raised in Question 1.

C. Appellants' Question 2

Whether stormwater discharges from the Projects as proposed will reduce the quality of the
receiving waters below the classification established for said waters, pursuant to

10 V.S.A. § 1263(c), including whether stormwater discharges will reduce the quality of any
class A waters below the classification standard for class A waters.

Question 2 Findings of Fact

20. The stormwater discharges from the Projects as proposed will not reduce the quality of
the receiving waters below the classification established for said waters, pursuant to

10 V.S.A. § 1263(c). This finding is supported by the findings under Question 1.

Question 2 Discussion

Appellants' Question 2 essentially restates Question 1 more narrowly. Vermont law states
that:

If the secretary determines that the proposed discharge will not reduce the quality
of the receiving waters below the classification established for them and will not
violate any applicable provisions of state or federal laws or regulations, he shall
issue a permit containing terms and conditions as may be necessary to carry out
the purposes of this chapter and of applicable federal law.23

The Appellants' specific arguments regarding whether the Construction Permit complies with all
applicable regulations are addressed below under the specific questions from their Final

Statement of Questions that fairly raise those issues.

D. Appellants' Question 3

Whether the Projects as proposed meet the requirements of the Vermont Water Pollution Control
Rules, Chapter 13, including whether stormwater discharges from the Projects as proposed will
comply with any more stringent limitations, including those (i) necessary to meet water quality
standards, treatment standards, or schedules of compliance, established pursuant to Vermont
law or regulations (under authority preserved by section 510 of the Federal Clean Water Act), or

23. 10 V.S.A. § 1263(c).
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(ii) necessary to meet any other Federal law or regulation, or (iii) required to implement any
applicable water quality standards, such limitations to include any legally applicable
requirements necessary to implement total maximum daily loads established pursuant to section
303(d) and incorporated in the continuing planning process approved under section 303(e) of
the Federal Clean Water Act and any regulations and guidelines issued pursuant thereto, as
required by Section 13.4(b)(1)(d).

Section 13.4(b)(1)(d) of the Vermont Water Pollution Control Rule requires that all
construction permits ensure compliance with any more "stringent limitations" contained in State
or Federal statutes or regulations.?* Neither the Appellants' testimony nor their Brief has
directed us to any more "stringent limitations" that would require us to change the terms or

conditions contained in the Construction Permit. Accordingly, we find no merit to Appellants'

issue raised in Question 3.

E. Appellants' Question 4.a.—b.

Whether the Projects as proposed meet the requirements of the Vermont Standards &
Specifications for Erosion Prevention & Sediment Control, including the following:

a. Whether the maximum limit of concurrent disturbance proposed by Applicant and lack
of sediment basins or other control measures designed to control sediment in the EPSC Plans
will lead to unauthorized discharges from the Project in violation of the Vermont Water
Pollution Control Law, the Vermont Water Pollution Control Rules, or the Vermont Standards &
Specifications for Erosion Prevention & Sediment Control.

b. Whether the maximum limit of concurrent disturbance proposed by Applicant will lead
to violations of the Vermont Water Quality Standards or the Interim Anti-Degredation
Implementation Procedure.

24. Vt. Admin. Code 16-3-301:13.4. This section requires that all discharge permits must ensure compliance
with:
Any more stringent limitation, including those (i) necessary to meet water quality standards,
treatment standards, or schedules of compliance, established pursuant to Vermont law or
regulations (under authority preserved by section 510 of the Federal Act), or (ii) necessary to meet
any other Federal law or regulation, or (iii) required to implement any applicable water quality
standards, such limitations to include any legally applicable requirements necessary to implement
total maximum daily loads established pursuant to section 303 (d) and incorporated in the
continuing planning process approved under section 303(e) of the Federal Act and any regulations
and guidelines issued pursuant thereto.
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Question 4.a.—b. Findings of Fact

21. The maximum limit of concurrent disturbance authorized by the Construction Permit
will not lead to unauthorized discharges from the Project nor to violations of the VWQS or the
Implementation Procedure. This finding is supported by findings 22 through 36, below.

22. Construction activity involves earth disturbance, which means that soils are disturbed
from their protected, vegetated condition and exposed to the erosive effects of precipitation.
Runoff from construction sites occurs during precipitation events and during periods of
snowmelt, causing what are known as precipitation-driven discharges. Precipitation-driven
discharges are highly variable due to the weather events that cause the discharges (e.g., the length
of the precipitation event and its intensity), the weather conditions in the period leading up to a
precipitation event, and other environmental factors occurring in the watershed (e.g., the time of
year, the conditions of the soil and vegetation). Nelson pf. (Vol. 1) at 10-11.

23. Precipitation-driven discharges from construction sites can also be highly variable due to
the status of the construction activities, including the area of disturbed earth at a given time, and
ground slopes within work areas. Exposed soils are subject to erosion during precipitation
events, and when erosion occurs, sediment is mobilized and can be transported to receiving
waters. If not managed, these conditions can lead to the transport of sediment into receiving
waters, causing adverse water quality impacts, primarily including elevated turbidity and impacts
to aquatic habitat and aquatic life. Nelson pf. (Vol. 1) at 10-11.

24. Stormwater discharges from construction activities can be characterized as temporary in
nature, and will vary as construction and construction-related activities proceed with clearing,
grading and excavation. The short-term nature of construction stormwater discharges and the
variability based on construction make the approach to management and control dynamic. Burke
pf. at 16.

25. Construction projects that result in one acre or more of earth disturbance are subject to
either a general or an individual permit under DEC's construction stormwater permit program.
General permit authorizations and individual permits adhere to the same standards in terms of
protection of water quality, but individual permits typically require more site-specific design and

controls compared to a general permit authorization. The Wind Farm Component of the Project
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required an individual stormwater discharge permit. Nelson pf. (Vol. 1) at 14—-16; Burke pf. at 7;
exh. GMP-JAN-A3.

26. Construction of the Wind Farm Component involves a total land area of 159 acres. This
area consists of both forested lands and lands that were previously cleared (and in some cases
graded) for logging roads, skidder trails, and log landings. Nelson pf. (Vol. 1) at 7.

27. The total area of earth disturbance associated with the Project is 135 acres, as authorized
in the Construction Permit. This area includes approximately 90 acres along the ridgeline, and
the remaining 45 acres are associated with the access road from Vermont Route 100. Nelson pf.
(Vol. 1) at 7-8.

28. The Construction Permit limits the area of concurrent earth disturbance that is allowed
at any one time, including: (1) a maximum total area of concurrent earth disturbance of 14 acres
for the Wind Farm Component while conducting earthwork associated with the access road only;
(2) a maximum total area of concurrent earth disturbance of 7 acres for the Wind Farm
component while conducting earthwork associated with the crane path only; (3) a maximum total
area of concurrent earth disturbance of 10 acres for the Wind Farm Component while conducting
earthwork associated with the access road and crane path at the same time; and (4) a maximum
total area of concurrent earth disturbance of 3 acres for the Transmission component. Nelson pf.
(Vol. 1) at 29; Burke pf. at 3 and 14; exh. GMP-JAN-A3.

29. The EPSC Plan and narrative serve as a phasing plan in the Construction Permit.
Specifically, plan sheet C-134 is titled "EPSC Phasing Notes" and describes in detail the
construction and stabilization sequence of work for each project component. It is the
responsibility of the contractor to properly implement the BMPs, which have been designed for
the Project to prevent soil erosion and to control any sediment that is mobilized. Nelson pf. reb.
at 4-5; Burke pf. reb. at 5-7; exhs. GMP-JAN-A8, GMP-JAN-A10, and GMP-JAN-A12.

30. The Construction Permit requires that the construction site employ an onsite plan
coordinator ("OSPC") who is responsible for overseeing the implementation of the EPSC Plan
during construction and is required to be at the construction site every day that active
construction is occurring. In addition to the OSPC, the permit requires that the construction site

employ an erosion prevention and sediment control specialist ("EPSC Specialist ") who must
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inspect the site at least once per week during periods of construction and submit reports for each
visit to DEC. Nelson pf. (Vol. 1) at 15; Burke pf. at 8-9.

31. The Construction Permit for the Project requires GMP to designate an OSPC for each of
the four earthwork crews involved in the Project, and a fifth OSPC for the EPSC work crew.
Each OSPC is responsible for the implementation of the EPSC Plan. Nelson pf. (Vol. 1) at 16;
exh. GMP-JAN-A3 at 4-5.

32. The Construction Permit also includes a 25 NTU action limit for turbidity associated
with construction stormwater discharges. The 25 NTU level is characterized as an action limit
because it requires a permittee to immediately assess the BMPs employed on the site and
determine whether any are in need of repair, or if any additional BMPs are required to bring the
turbidity levels back below the 25 NTU level. The 25 NTU limit is highly protective. Nelson pf.
(Vol. 1) at 16-17, 28; exh. GMP-JAN-A3 at 11.

33. Discharges are specifically authorized by the permit, but where they have turbidity
measurements above 25 NTU, the permittee is required to immediately implement corrective
measures to reduce the turbidity of discharged waters below 25 NTU. Nelson pf. reb. at 8-9;
Burke pf. reb. at 8; exh. GMP-JAN-A3 at 10-11.

34. A discharge in excess of 25 NTU does not automatically constitute a violation of the
VWQS. Burke pf. reb. at 8.

35. The BMP and turbidity monitoring protocols are in effect through the entire construction
process, including as interim grading is occurring. In the instance that visibly discolored
stormwater runoff is occurring, the permit and plans trigger a series of actions to modify or
install additional BMPs on an immediate basis. This is one of the measures used to ensure that
discharges from the site do not lead to violations of the VWQS. Nelson pf. reb. at 6, 8—9; Nelson
pf. (Vol. 1) at 27-28.

36. The limits set forth in the Construction Permit, in conjunction with the authorized EPSC
Plan and remaining Construction Permit terms and conditions, is sufficiently protective of the
water quality of the receiving waters for the Project. Adherence to the EPSC Plan and
Construction Permit terms and conditions will ensure compliance with the VWQS. Burke pf.

reb. at 4.
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Question 4.a.—b. Discussion

The Project is authorized to disturb up to 14 acres concurrently—which is twice as much
land as in a previous construction stormwater permit for a wind project in Vermont.2> The
Appellants argue that the Construction Permit's authorization of up to 14 acres of concurrent
earth disturbance was "an unjustified departure from standard practice" and that by allowing so
much land to be disturbed at one time, the permit creates a risk that sediment could wash off site
and pollute waters of the state before action could be taken to prevent this discharge.26
However, the Appellants have not presented specific evidence regarding any "standard practice"
regarding concurrent disturbance in Vermont. Nor is there an established hard limit to guide our
review of this issue, as Vermont has not adopted a regulatory maximum limit for the area of
concurrent disturbance for individual stormwater permits.2” Therefore, the question of how
much disturbed earth area is allowable is best described as a matter of finding "an appropriate
balance between progressing with construction and managing areas of disturbed earth."28

In this case, GMP has offered sound reasons why the terms of the Construction Permit
have struck an appropriate balance. First, GMP has significant resources to manage the Project
site, including four work crews, each with their own OSPC, and a fifth crew dedicated to
installing and maintaining sediment-control features, all of whom can be mobilized to stabilize
the site.2? The OSPCs and their crews are supervised by the EPSC Specialist, who is a
professional engineer. These work crews must operate under the terms of the Construction
Permit, which requires that all disturbed earth area be stabilized within 10 to 12 days of the
disturbance.3? Further, the Project site is subject to self-monitoring and corrective action
requirements, as well as being subject to inspection by ANR. Given these resources and

safeguards for managing and monitoring disturbed areas, we conclude that the 14-acre limit for

25. In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 4 (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.).

26. Goll pf. at 7.

27. Burke pf. reb. at 3; Nelson pf. (Vol. 1) at 3.

28. In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 22 (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.).

29. Tr.7/12/12 at 64-66 (Nelson).

30. This condition is more stringent than the condition in the Sheffield permit. Exh. GMP-JAN-A3 at8; In re
Sheffield Wind Project, No. 252-10-08 Vtec, slip op. (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.).
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concurrent earth disturbance will not lead to unauthorized discharges or violations of the
VWQS.3!

The Appellants point out that there have already been reported discharges of stormwater
from the Project site with turbidity readings above the action-limits of the Construction Permit.32
These instances, however, are not evidence that the Construction Permit is inadequate per se.
The Construction Permit specifically authorizes "the discharge of pollutants in stormwater
associated with the construction of the [Project].">3 The 25 NTU action limit is highly protective
and designed to prompt action by the permittee to abate the discharge.3* Absent corroborating
evidence showing that discharges from the Project site are causing or contributing to a violation
of the VWQS, these reported discharges, alone, are not sufficient evidence to conclude that the
Construction Permit is inadequate.3> Accordingly, we find no merit to Appellants' issues raised

in Questions 4.a. through b.

F. Appellants' Question 4.c.—e.

4 c. Whether the failure of the EPSC Plans to depict silt fencing locations complies with
the "Standard and Specifications for Silt Fence" contained in the Vermont Standards &
Specifications for Erosion Prevention and Sediment Control, which require that at a minimum
EPSC Plans and specifications shall include the location where the silt fence is to be installed.

d. Whether the failure of the EPSC Plans to depict silt fencing locations will lead, or
potentially will lead, to unauthorized discharges from the Project in violation of the Vermont
Water Pollution Control Law, the Vermont Water Pollution Control Rules, or the Vermont
Standards & Specifications for Erosion Prevention & Sediment Control.

e. Whether the failure of the EPSC Plans to depict silt fencing locations will lead, or
potentially will lead, to violations of the Vermont Water Quality Standards or the Interim
Anti-Degredation Implementation Procedure.

31. Burke pf. reb. at 4 ("The limits set forth in the construction permits and included as an EPSC strategy, in
conjunction with the authorized EPSC [P]lan and remaining permit terms and conditions, is sufficiently protective of
the water quality of the receiving waters for the [P[roject. Adherence to the EPSC [P]lan and permit terms and
conditions will ensure compliance with the Vermont Water Quality Standards.").

32. Appellants Brief at 26.

33. Exh. GMP-JAN-A3 at 3.

34. Nelson pf. (Vol. 1) at 16—17; In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12 n. 9 (Vt. Envtl.
Ct Aug. 26, 2010) (Wright, J.).

35. Burke pf. reb. at 8 ("[A] discharge in excess of 25 NTU does not automatically constitute a violation of the
VWQS.").
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Question 4.c.—e. Findings of Fact

37. The EPSC Plan's depiction of silt fencing locations complies with the VSS, will not lead
to unauthorized discharges from the Project, nor violations of the VWQS or the Implementation
Procedure. This finding is supported by findings 38 through 42, below.

38. Table 2 on EPSC Plan sheet C-130 identifies the parameters that determine the location
where silt fence or other perimeter controls are required. Additionally, the EPSC Plan sheets for
the access road and crane path show the limits for the applicable Water Resource Areas
("WRASs"), as these areas require particular treatment; it is therefore critical that the contractor
clearly understand where these areas are located on the site. Nelson pf. reb. at 6—7; exh.
GMP-JAN-8.

39. The EPSC Plan contains a schedule and narrative that set forth a clear protocol for the
installation of silt fence. Exh. GMP-JAN-AS at C-130.

40. Tt is not practicable to show every possible location for silt fence, which change as
construction advances. Tr. 7/12/12 at 80 (Nelson).

41. The level of detail contained in the EPSC Plan is standard practice, in keeping with the
VSS and sufficient to allow for proper construction under the direction of the OSPC. Burke pf.
reb. at 5-7.

42. The silt fence detail and additional perimeter control details in the EPSC Plan provide
adequate information to instruct the permittee and the designated contractor as to where to

properly install appropriate perimeter controls, including silt fence. Burke pf. reb. at 5.

Question 4.c.—e. Discussion

The VSS states that:

Plans and specifications for installing silt fences shall be in keeping with this
standard and shall describe the requirements for applying the practice to achieve
its intended purpose. At a minimum include the following:

(1) Location where the silt fence is to be installed. . . .3°

The Appellants argue that the EPSC Plan fails to meet this VSS requirement because GMP has

conceded that "the specific locations where silt fence might ultimately be deployed are not

36. Exh. GMP-JAN-A13 at 5.6.
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displayed on the plans."37 According to GMP, the EPSC Plan instead contains a schedule and
narrative description of where silt fence should be installed, which must be interpreted and
implemented in the field.3® Appellants, however, maintain that this alternative content is
insufficient to comply with the VSS standard.

We are unpersuaded by the Appellants' argument that the VSS requires all silt fence
locations to be shown graphically on the plan.3® While the VSS does state that the plan must
contain the "location where the silt fence is to be installed," there is no explicit requirement that
the locations be shown as a drawing.*? It would be unreasonable to interpret the relevant
portions of the VSS as requiring graphical depictions of every silt fence on the Project site
because it is not practicable to show every possible location for silt fence, which change as
construction advances.*!

Instead, the EPSC Plan contains a schedule and narrative that set forth a clear protocol for
the installation of silt fence.*2 GMP's expert described how the OSPC reads the drawings, notes,
and details contained in the EPSC Plan and translates that into properly constructed BMPs.#3 He
further testified that there is an independent monitor on site—the EPSC Specialist—who has the
responsibility of checking the OSPC's work.** ANR's expert testified that the level of detail
contained in GMP's plan was standard practice, in keeping with the VSS and sufficient to allow
for proper construction under the direction of the OSPC.#> The Environmental Court has also
affirmed the use of "typical" symbols for BMPs that do not necessarily graphically depict all
BMPs to scale.*® Accordingly, we conclude that the EPSC Plan contains sufficient detail to
properly install silt fence, as required by the VSS. Therefore, we conclude that the Appellants'

37. Nelson pf. reb. at 7.

38. Exh. GMP-JAN-AS at C-130.

39. Appellants Brief at 22.

40. Nelson pf. reb. at 7.

41. Tr.7/12/12 at 80 (Nelson).

42. GMP-JAN-A8 at C-130.

43. Tr.7/12/12 at 74-82 (Nelson).

44. Tr.7/12/12 at 68—69 (Nelson).

45. Burke pf. reb. at 5-6.

46. In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12, 22-23 (Vt. Envtl. Ct Aug. 26, 2010)
(Wright, J.).
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arguments under Questions 4.c.-e. regarding the level of detail required by the EPSC Plan are

without merit.

G. Appellants' Question 4.f.—g.

f- Whether the failure of the EPSC Plans to provide calculations associated with the
sizing of the ponds, dry ponds or level spreaders will lead, or potentially will lead, to
unauthorized discharges from the Project in violation of the Vermont Water Pollution Control
Law, the Vermont Water Pollution Control Rules, or the Vermont Standards & Specifications for
Erosion Prevention & Sediment Control.

g. Whether the failure of the EPSC Plans to provide calculations associated with the
sizing of the ponds, dry ponds or level spreaders will lead, or potentially will lead, to violations
of the Vermont Water Quality Standards or the Interim Anti-Degredation Implementation
Procedure.

Question 4.f.—g. Findings of Fact

43. The details contained in the EPSC Plan for sediment traps will not lead to unauthorized
discharges from the Project, nor to violations of the VWQS or the Implementation Procedure.
This finding is supported by findings 44 and 45, below.

44. Details for the construction of sediment traps are provided on EPSC Plan sheets C-127
(details T1 and D1) and Sheet C-133 (detail D7). These details provide construction
specifications, including sizing requirements for level spreaders (which are to be used as
sediment traps during construction). Nelson pf. reb. at 8; Burke pf. reb. at 6; exhs. GMP-JAN-
AR at details T1, D1, D7, GMP-JAN-A13 at 5.21 and 5.44.

45. The information provided in the ESPC Plan is sufficient to allow for proper construction

of sediment traps at the Project site. Burke pf. reb. at 6.

Question 4.f.-g. Discussion

Appellants' Questions 4.f and g ask whether the failure to provide calculations associated
with the sizing of ponds, dry ponds, or level spreaders in the EPSC Plan would lead to violations
of state law, regulations or the VWQS. All of the practices listed in these questions are
operational stormwater treatment practices—not construction sediment control BMPs.
Therefore, none of these practices were either implemented as part of the Construction Permit or

subject to the requirements of the VSS. Appellants have not demonstrated that there is a
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requirement for the sizing of these operational stormwater practices to be included in the EPSC
Plan. Similarly, Appellants have not shown us any requirement for GMP to provide
"calculations" as part of their EPSC Plan. Accordingly, we conclude that Questions 4.f and g
lack foundation and are without merit.

The Appellants also question the adequacy of the EPSC Plan with respect to the details
provided for sediment traps. First, we note that sediment traps are not one of the stormwater
features listed in Question 4.f and g. By statute, we are limited to "those issues which have been
appealed" as stated in the Appellants' Final Statement of Questions. The Final Statement of
Questions contains no mention of any issue regarding "sediment traps." Therefore, as Appellants
have not properly preserved this issue for appeal, we need not reach the merits of this issue.*’

Leaving aside, however, the question of whether the "sediment trap" issue is properly
preserved, we find that the information necessary to size and construct temporary sediment traps
during construction is adequately presented in the EPSC Plan and consistent with the VSS. The
purpose of the VSS is to "assist designers in developing" EPSC Plan.*® The VSS states that:

Plans and specifications for installing sediment traps shall be in keeping with this
standard and shall describe the requirements for applying the practice to achieve
its intended purpose.

Each trap shall be delineated on the plans in such a manner that it will not be
confused with any other features. Each trap on a plan shall indicate all the
information necessary to properly construct and maintain the structure. If the
drawings are such that this information cannot be delineated on the drawings, then
a table shall be developed. If a table is developed, then each trap on a plan shall
have a number and the numbers shall be consecutive.

The following information shall be shown for each trap in a summary table format
on the plans.

Trap number

Type of trap

Drainage area

Storage required

Storage provided (if applicable)
Outlet length or pipe sizes

A e

47. 10 V.S.A. § 8506(c).
48. Exh. GMP-JAN A13 at 1.4.
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7. Storage depth below outlet or cleanout elevation
8. Embankment height and elevation (if applicable)
9. The construction detail for each type of sediment
trap designated.*?

The Appellants argue that the EPSC Plan does not contain a summary table showing
drainage area, storage required, storage provided, and storage depth as required by the plain
language of the VSS.30 As a preliminary matter, we reject the Appellants' assertion that a
summary table is required in this case. The manifest purpose of the VSS language is to ensure
that the information presented will not be confused with any other features on the EPSC Plan and
can be applied effectively to properly construct and maintain the sediment traps.>! More
specifically, the VSS states that "[e]ach trap on a plan shall indicate all the information necessary
to properly construct and maintain the structure. [fthe drawings are such that this information
cannot be delineated on the drawings, then a table shall be developed.">2 Accordingly, we find it
reasonable to construe this language to mean that a summary table is only necessary where the
information necessary to properly construct and maintain a sediment trap cannot be delineated on
the drawings.

The VSS does not specify what information is "necessary to properly construct and
maintain" a sediment trap.">3 Therefore, the question of whether the EPSC Plan contains all the
information necessary to ensure that sediment traps are properly constructed is a factual question
that depends on the ability and resources of the contractor using the EPSC Plan.

Turning to the EPSC Plan, each sheet of drawings has a legend that shows the symbols
used to delineate the exact location of features present at the construction site including level lip
spreaders and wet ponds.>* Above the legend is an index of EPSC measures, which also shows

the symbols used for each practice. Next to the symbols for wet ponds and level spreaders are

49. Exh. GMP-JAN A13 at 5.24.

50. Appellants Brief at 24.

51. Exh. GMP-JAN-A13 at 5.24.

52. Exh. GMP-JAN-A13 at 5.24 (emphasis added).

53. The VSS does specify what information must be in a summary table, but only requires a summary table where
"all the information necessary to construct and maintain" a sediment trap cannot be delineated on the drawings.
Exh. GMP-JAN A13 at 5.24.

54. See e.g., exh. GMP-JAN-AS8 at C-104.
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descriptions of these ESPC measures, which state "sediment trap" and direct the contractor to
look at Sheets C-127 and C-128 for the details on how to construct level spreaders and wet
ponds. Turning to Sheets C-127 and 128, the notes state that these features are to be used as
sediment traps during construction and refer to "detail D7/C-133 on EPSC Plan Set.">° Turning
to Sheet C-133, we find construction specifications for a "Typical Temporary Sediment Trap."¢
The specifications include a drawing of a sediment trap, notes, and a table containing the relevant
design parameters, including drainage area, storage volume, bottom and outlet dimensions, depth
and side slope.®’

ANR's expert testified that this information was "more than sufficient to allow for proper
construction under the direction of the [OSPC].">8 While the generalized nature of the
information does require the OSPC or EPSC specialist to measure the contributing drainage area
and to make an arithmetic calculation in the field, we conclude that this practice is acceptable
considering these professionals' training and the stringent inspection requirements contained in
the Construction Permit.>® The Project is staffed by several OSPCs who interpret the EPSC Plan
with oversight and review by the EPSC Specialist, who is a professional engineer.®® Further, the
Project is subject to the inspection and monitoring requirements contained in the individual
Construction Permit.®! Given these facts, a more generalized presentation of the information is
acceptable under our reading of the VSS because procedures exist to ensure that all sediment
traps are properly constructed and maintained. We are satisfied that an independent expert
reviewing the plans would have the information needed to adequately assess whether the
sediment traps would be adequately constructed and maintained. Accordingly, we conclude that

the EPSC Plan's presentation of information for sediment traps complies with the VSS and that

55. Exh. GMP-JAN-A8 at C-127 and C-128.

56. Exh. GMP-JAN-AS8 at C-133.

57. Exh. GMP-JAN-AS8 at C-133.

58. Burke pf. reb. at 6.

59. See tr. 7/12/12 at 68 (Nelson) (stating qualifications of EPSC specialist as a Professional Engineer); see exh.
GMP-JAN A8 at C-128 (requiring that OSPC or EPSC specialist shall ensure "adequate number of and sizing of
sediment traps"); see exh. GMP-JAN-A3 at 10 (outlining permit conditions for inspection, sampling, and corrective
actions).

60. Tr.7/12/12 at 72—73 (Nelson).

61. Exh. GMP-JAN-A3 at 10.
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therefore, any failure to include calculations associated with sediment traps neither will cause,
nor potentially lead to, unauthorized discharges from the Project.

We are not persuaded by Appellants' contention that the Stop Work Order issued on
October 5, 2011, demonstrates that the EPSC Plan contains insufficient detail and is, therefore,
leading to violations of the VWQS. ANR's expert testified that the Stop Work Order was issued
when a contractor at the site failed to install BMPs as directed in the EPSC Plan. The fact that
ANR's inspector was able to identify the deficiency and order compliance is evidence that the
EPSC Plan contains sufficient detail and that the Construction Permit's enforcement mechanism
operated as intended to stop uncontrolled discharges from the site.52

Finally, even if a summary table were required in this case, we find that GMP has
substantially complied with this requirement. The VSS at page 5.24 outlines nine pieces of
information that must be included in a summary table.®3 Almost every piece of required
information can be found on Sheets C-127 and C-133 of the EPSC Plan, though not in a single
table. Sheet C-127 of the EPSC Plan contains a table identifying by number each level spreader
that will function as a sediment trap.6* Sheet C-133 provides the relevant design parameters for
sediment traps, albeit in generalized terms.®> That said, the information in the table on Sheet C-
133 is sufficient to derive each of the nine sizing criteria for a sediment trap summary table listed
on page 5.24 of the VSS. The only piece of information that cannot be derived from the EPSC
Plan is the area of the individual drainage areas contributing to each sediment trap.®¢ As
discussed above, we think that the OSPCs and ESPC Specialist have the training and ability
needed to measure the contributing drainage area in the field.%7 In any event, Appellants have

not shown how the absence of a summary table in the EPSC Plan is causing unauthorized

62. Burke pf. reb. at 7-8.

63. Exh. GMP-JAN A13 at 5.24.

64. Exh. GMP-JAN-AS at C-127.

65. Exh. GMP-JAN-AS8 at C-133.

66. Sheet C-133 does contain a general drainage area requirement, stating that each sediment trap must be sized
proportionally to the general numbers provided in the table. Exh. GMP-JAN-A13 at C-133.

67. GMP has presented the sizes of the drainage areas contributing to each level spreader at the Project in Exhibit
GMP-JAN-A4. Appellants have not alleged that any of these areas are incorrect or that any sediment trap is
incorrectly sized based on these drainage areas. Further, we think that in-the-field measurement of drainage areas
based on actual site conditions seems preferable to a drainage area estimated during the Project's planning phase.
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discharges. Therefore, even if we were to conclude that a summary table was warranted in this
case, which we do not, we would find that GMP has substantially complied with the essentially
administrative requirement to generate a summary table and that the Appellants have failed to
show how they were harmed by any defect in GMP's presentation of this information.6®

For the reasons set forth above, we find no merit to Appellants' issue raised in Questions

4.f and g.

H. Appellants' Question 4.h.

h. Whether the sediment control practices in the EPSC Plan are under-designed based on
the Vermont Standards & Specifications for Erosion Prevention and Sediment Control such that
they will lead, or potentially will lead, to the pollution of the waters of the State of Vermont in
violation of the Vermont Water Quality Standards and the Interim Anti-Degradation
Implementation Procedure.

Question 4.h. Findings of Fact

46. The sediment control practices in the EPSC Plan are designed based on the VSS and
will not lead, or potentially will not lead, to the pollution of the waters of the State of Vermont in
violation of the VWQS and the Implementation Procedure. This finding is supported by findings
47 through 51, below.

47. The EPSC Plan for the Project includes several BMPs chosen to prevent erosion or
control sediment. These include stone-lined swales, grass swales, sediment traps, construction
demarcation schedule, perimeter erosion control schedule, construction limit barrier, erosion
control mix berms, silt fence, reinforced silt fence, stone berms, secured silt fence, staked fiber
rolls, timber matting, hay bale check dams, and water bars. Nelson pf. (Vol. 1) at 23-25; exh.
GMP-JAN-AS.

48. The EPSC Plan contains sheets with design details for the structural BMPs and non-
structural BMPs chosen for the Project, along with an explanation of how each is employed to

either prevent erosion or control sediment. Nelson pf. (Vol. 1) at 23-30; exh. GMP-JAN-AS.

68. Nemiv. Todd, 89 Vt. 502, 502,96 A. 14, 14 (1915) (holding that application setting forth required
information in a technically incorrect manner was still valid where there was no prejudice). Cf. Rutz v. Essex
Junction Prudential Committee, 142 Vt. 400, 413, 457 A.2d 1368, 1374, (1983) (holding that substantial compliance

with administrative regulations was acceptable where there was a clear absence of prejudice).
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49. The EPSC Plan shows how permit objectives will be met by depicting the areas of earth
disturbance, the limits of earth disturbance, and the BMPs to be employed within each area of
earth disturbance. The EPSC Plan also includes notes and instructions regarding how BMPs are
installed and how construction activity will progress and be phased. Nelson pf. (Vol. 1) at 21;
exhs. GMP-JAN-AS, Sheet C-134 and GMP-JAN-A12.

50. The EPSC Plan contains appropriately selected and designed non-structural BMPs that,
in concert with the structural BMPs associated with the Project, will protect water quality and
ensure compliance with the VWQS, when properly constructed and maintained. Nelson pf. (Vol.
1) at 32.

51. The water quality monitoring data collected for the Project have shown that
construction activities have not had a negative impact on water quality and that receiving waters

are continuing to meet the VWQS. Nelson pf. reb. at 10; exh. GMP-Redirect-1.

Question 4.h. Discussion

The Appellants question whether the sediment control practices contained in the EPSC
Plan are "under-designed" and thus, will lead to violations of the VWQS and the Implementation
Procedure. GMP has provided persuasive testimony outlining the process by which all BMPs
were sized and constructed, including in-the-field verification.®® The Appellants have not
presented evidence demonstrating that any individual BMP is undersized. Instead, the
Appellants have only offered criticism of the way GMP presented the information necessary for
the sizing of BMPs contained in the EPSC Plan. As discussed above, the manner in which the
BMPs employed in the Project were depicted and described in the EPSC Plan is consistent with
the requirements of the VSS. Accordingly, we find that GMP has demonstrated that the sediment
control practices in the EPSC Plan are appropriately sized and will not contribute to violations of

the VWQS. Therefore, we find no merit to Appellants' issue raised in Question 4.h.

69. Nelson pf. (Vol. 1) at 32.; tr. 7/12/12 at 82—-83; (Nelson); exh. GMP-JAN-AS8.
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I. Appellants' Question 5

Whether the Projects as proposed meet the requirements of the Vermont Water Quality
Standards, including the following:
a. Whether discharges from the Projects as proposed will result in a reduction in the
level of water quality in violation of Section [-03.C.
b. Whether discharges from the Projects as proposed will meet the following
criteria:
i. The proposed discharge is in conformance with all applicable provisions of the
Vermont Water Quality Standards, as required by Section 1-04.A.1;
ii. The receiving waters will have sufficient assimilative capacity to accommodate the
proposed discharge, as required by Section 1-04.4.6, and
iii. Assimilative capacity has been allocated to the proposed discharge consistent
with the classification set forth in Chapter 4 of the Vermont Water Quality Standards, as
required by Section 1-04.A4.7.
c. Whether discharges from the Projects as proposed will result in violations of the Water
Quality Criteria in Chapter 3 of the Vermont Water Quality Standards.

Question 5 Findings of Fact

52. The Project as proposed meets the requirements of the Vermont Water Quality
Standards. This finding is supported by findings 53 through 57, below, and our findings and
discussion under Questions 1 through 4, above.

53. In this case, the EPSC Plan for an individual discharge permit is developed in the
context of the VSS. The authorized EPSC Plan, supporting application materials, and ANR-
specified permit conditions together provide for a comprehensive strategy to manage
construction stormwater discharges so that they do not cause or contribute to a violation of the
VWQS. Burke pf. at 8.

54. GMP conducted extensive field work to identify and classify all of the water resources
within and adjacent to the Project area, including streams, wetlands, vernal pools, and associated
buffer zones. Nelson pf. (Vol. 4) at 4.

55. The results of this benchmark study provide a set of observations of conditions in the
associated streams prior to initiation of construction, consistent with the Anti-Degradation Policy
in the VWQS and DEC's Implementation Procedure, both of which are focused on the protection
and maintenance of water quality. The results of the benchmark monitoring can be used in the
future to evaluate the efficacy of the Project's water quality controls. Nelson pf. (Vol. 4) at 7,
9-10.
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56. Site-specific stormwater discharge control plans were developed for the construction
phases of the Project. These plans, and the final permits, include specific control measures and
monitoring conditions that are designed to ensure compliance with the VWQS. Nelson pf. (Vol.
4) at 19-21.

57. The Construction Permit will protect water quality and prevent a lowering of water

quality below any applicable water quality standards. Nelson pf. sup. at 3-4.

Question 5 Discussion

Under 10 V.S.A. § 1264(h), qualifying stormwater discharges are entitled to a
presumption of compliance with the VWQS "in any appeal."’? We have already determined that
the contested aspects of the Construction Permit comply with the VSS. Accordingly, we
conclude that the discharges associated with the Construction Permit are entitled to the statutory
presumption of compliance in Section 1264(h). Therefore, it is the Appellants' burden to present
evidence to rebut this presumption. In previous cases, the Environmental Court has evaluated
evidence presented to rebut this presumption against a benchmark measure of the receiving
waters' quality and uses when considering whether certain additional permit conditions were
required.”! In this case, GMP has presented a benchmark study outlining existing water quality
and uses.”? The Appellants have not presented persuasive evidence demonstrating that the

Construction Permit is causing or will contribute to a reduction of the quality or uses of the

70. See 10 V.S.A. §§ 1264(g)—(h). Section 1264(g)(1) outlines the presumption. Section 1264(g)(2) applies the
presumption to stormwater discharges, such as the discharges authorized by the Construction Permit, authorized
under the federally-delegated National Pollutant Discharge Elimination System ("NPDES") program. Finally,
Section 1264 (h) applies the presumption to permitted discharges into receiving waters that already meet water
quality standards. The criteria that such a discharge must meet to receive the benefit of the compliance presumption
include: "The secretary shall, for new stormwater discharges, require a permit for discharge of, regulated stormwater
runoff consistent with, at a minimum, the 2002 stormwater management manual." 10 V.S.A. § 1264(e). The
Environmental Court has interpreted this statutory language to mean that the presumption of compliance applies to
construction stormwater discharges that are subject to a permit that is consistent with the VSS. In re Sheffield Wind
Project, No. 252-10-08 Vtec, slip op. at 13 (Vt. Envtl. Ct Aug. 26, 2010) (Wright, J.) ("consistency with the
Vermont Standards and Specifications for construction-phase permits creates the statutory presumption of
compliance with all VWQS").

71. In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12 (Vt. Envtl. Ct Sept. 29, 2009) (Wright, J.)
("[a]n agreed or otherwise established benchmark of the existing uses and existing quality of the receiving waters is
necessary against which to measure that evidence.").

72. Exh. GMP-JAN-E3.
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receiving waters.”3 Therefore, we have no basis to conclude that the Project is violating or will
cause a violation of the VWQS.

Even if we did not apply the Section 1264(h) compliance presumption, we find that the
Construction Permit satisfies the provisions of the VWQS implicated by Question 5. GMP and
ANR have presented persuasive evidence and testimony that the discharges authorized by the
Construction Permit will not result in a reduction of water quality as required by Section
1-03.C.7% The Construction Permit contains strict monitoring provisions and a compliance
protocol designed to prevent and abate discharges of sediment and thus prevent a reduction in
water quality. Further, post-construction monitoring of the Sheffield Wind Project, which
employed similar permit conditions, has not found a reduction in water quality at that site.”> As
discussed above, we are not persuaded by the Appellants' arguments regarding the reported
"above action limit" discharges and the Stop Work Order of October 5, 2011.7¢ Therefore, we
find that the Construction Permit will not result in a reduction of water quality.

Turning to the standards of Section 1-04.A.1, which requires that the Construction Permit
conform to "all applicable" portions of the VWQS, we find the Appellants' Question 5.b.i. to be
impermissibly broad. The Environmental Court has held that "the applicant is entitled to
understand in what respect an appellant believes that the application fails to meet . . . [the
applicable regulatory] criteria."”” Appellants' Question 5.b.i. fails to give notice as to what
specific criteria contained in the VWQS the Project allegedly fails to achieve. Accordingly, we
will not address this broad question any further but instead will examine the Appellants' other

questions which at least indicate specific provisions of the VWQS.

73. As discussed above, we do not agree that the reported actionable discharges from the Project or the Stop
Work Order are persuasive evidence that the receiving waters' existing quality or uses has been reduced.

74. See e.g., Burke pf. reb. at 4.

75. Nelson sup. pf. at 5-7 ("It is my opinion that the similar measures required by the stormwater permits under
appeal here will be equally effective at protecting water quality.").

76. See supra pp. 20, 27.

77. In re: Unified Buddhist Church, Inc., Docket No. 253-10-06 Vtec, slip op. at 5 (Vt. Envtl. Ct., May 11,
2007).
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We find that the Construction Permit complies with Sections 1-04.A.6 and 7 of the
VWQS.78 Section 1-01. B.7 of the VWQS defines assimilative capacity as "a measure of the
capacity of the receiving waters to assimilate wastes without lowering their quality below the
applicable water quality standards." Therefore, the issue of "assimilative capacity" is
synonymous with the question of whether the Project will reduce water quality. We find that the
Construction Permit will protect water quality and prevent a lowering of water quality below any
applicable water quality standards.”® For the same reasons, we also conclude that the
Construction Permit will not lead to a violation of the Water Quality Criteria contained in
Chapter 3 of the VWQS. Accordingly, we find no merit to Appellants' issues raised in Question
5.

J. Appellants' Question 6

Whether the Projects as proposed meet the requirements of the Vermont Interim Anti-
Degredation Implementation Procedure, including the following:

a. Whether the Projects as proposed qualify for any of the presumptions provided for in
Section IX.D .1 of the Vermont Interim Anti-Degredation Implementation Procedure, including
whether discharges from Applicant's Project meet the requirements of a "BMP" or "treatment
and control manual” that takes into consideration anti-degredation requirements during its
adoption, per Section IX.D.1(a),

b. Whether the presumptions in Section IX.D.1 of the Vermont Interim Anti-Degredation
Implementation Procedure may be rebutted by credible and relevant information, as provided in
Section IX.D.2.

c. Whether notwithstanding any presumption in Section IX.D. 1, the potential cumulative
impact associated with a proposed discharge will result in a reduction in water quality
warranting a complete Tier 2 review prior to the issuance of these permits, as provided in
Section IX.D .3.

78. Appellants reference to 1-04.A.7 in Question 5.b.iii. is without basis. The Appellants have not identified any
receiving water segment subject to a wasteload allocation, nor have they provided any analysis or argument as to
how the Project's discharges would violate any applicable wasteload allocation. Accordingly, we have no basis for
reviewing this question any further.

79. Nelson pf. sup. at 4-7.
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Question 6 Findings of Fact

58. The Project as proposed meet the requirements of the Vermont Interim Anti-
Degredation Implementation Procedure. This finding is supported by finding 59, below and the
findings under Question 1 through Question 5, above.

59. The Project will protect existing high-quality waters (Tier 1), and will maintain and
protect all existing and designated uses (Tier 2). There are no Outstanding Natural Resource
Waters impacted by the Project and therefore Tier 3 analysis is not applicable. Nelson pf. (Vol.
4) at 21; Nelson pf. supp. at 2-3.

Question 6 Discussion

As we have discussed above, we conclude that the Construction Permit implements
BMPs that comply with the VSS and therefore, discharges authorized by the Construction Permit
are entitled to a presumption of compliance with the VWQS. Similarly, we conclude that these
discharges are entitled to a presumption of compliance with the Implementation Procedure under
Section X.D.1.(a) which states that "[a] discharge that meets the requirements of a BMP or
treatment and control manual" automatically satisfies a Tier 2 review under the policy.8? The
Appellants have not presented any evidence or argument as to why the VSS does not qualify as a
"BMP or treatment and control manual." Therefore, we regard the VSS as the standard that the
Construction Permit must meet to be entitled to the compliance presumption.

Turning to Question 6.b., for the reasons set forth in our discussion under Questions 4.c.
through 4.g., we conclude that the Appellants have failed to present persuasive and credible
evidence that would rebut the VWQS compliance presumption.

Turning to the issue of cumulative impacts raised in Question 6.c., the Implementation
Procedure states that, notwithstanding the presumption of compliance, the Secretary of ANR may
determine that a complete Tier 2 review is warranted "based on credible and relevant

information" that the cumulative impacts associated with the Project will result in a reduction in

80. The Tier 2 review is an analysis conducted by the Secretary of ANR of discharges to determine if they will
result in a reduction of high quality waters. Under the Implementation Procedure and the VW QS, limited reductions
to high quality waters are only permitted where the reduction is justified under the "Socio-Economic Justification
Test." Vermont Interim Anti-Degradation Implementation Procedure at 8.
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water quality.8! The Appellants have failed to present credible and relevant information
regarding any cumulative impacts from the Project that would persuade us to require a complete
Tier 2 review. Instead, for the reasons discussed at length above, we are persuaded by the
testimony of ANR and GMP that the Project will not reduce water quality and thus, no Tier 2
review is warranted. Accordingly, we find no merit to Appellants' issues raised in Questions 6.a.
through 6.c.

V1. OPERATIONAL PHASE STORMWATER PERMIT

A. Positions of the Parties

The Appellants contend that ANR disregarded the requirements of the Vermont
Stormwater Management Manual ("VSMM") in approving the Project's level spreaders®? as a
New Design Alternative System and by misapplying the Alternative Design Standard for the
Chanel Protection Treatment Standard ("CP,"). Therefore, the Appellants contend, the
Operational Permit should not be presumed to comply with the VWQS. The Appellants further
argue that the Operational Permit relies on level spreaders that are incorrectly designed, based on
faulty modeling assumptions, and therefore will not function as intended. Hence, the Appellants
assert that the level spreaders will not meet the requisite treatment standards for new
development and thus will result in a reduction of water quality. Each of these arguments is
described more fully, below.

GMP argues that the Operational Permit will meet all applicable treatment standards and
is consistent with the VSMM. GMP asks that we defer to ANR's interpretation of the VSMM.
GMP further argues that because the permit is consistent with the requirements of the VSMM,
the Operational Permit should be presumed to comply with the VWQS. Overall, GMP contends
that the Appellants have merely offered minor technical critiques of the Operational Permit and
that the Appellants have failed to produce any evidence showing that the permits will cause or

contribute to violations of any applicable water quality law.

81. Vermont Interim Anti-Degradation Implementation Procedure at 21.
82. A level spreader is a feature used to control operational stormwater. A level spreader consists of a dug trough
with a level "lip." Stormwater is diverted into the level spreader and the stormwater flows over the lip in a dispersed

manner.
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ANR argues that the Operational Permit complies with all applicable requirements and
asks us to defer to its interpretation of the VSMM. ANR argues that adopting the interpretations
of the VSMM urged by the Appellants would frustrate the intent of the stormwater management

statute and would lead to increased disturbance at the Project site.

B. Appellants' Question 7

Whether the Project as proposed will result in the maintenance of the classification of any
impacted waters, as required under 10 V.S.A. § 1258(a).

Question 7 Findings of Fact

60. The Project, as proposed, will result in the maintenance of the classification of any
impacted waters, as required under 10 V.S.A. § 1258(a). This finding is supported by findings
61 through 70, below, and the findings under Questions 8 through 15, below.

61. The classifications of all waters in the state, including the Project’s receiving waters, are
established by the Water Resources Panel and can be found in the VWQS. Nelson pf. supp. at 3;
exh. GMP-JAN-E1 at Chapter 4.

62. The Operational Permit is designed to maintain the classifications of the receiving
waters through the proper implementation of BMPs and ensures that the permitted discharges
will not cause or contribute to a violation of the VWQS in the receiving waters. Nelson pf. supp.
at 3.

63. The Operational Permit implements BMPs that consist of Stormwater Treatment
Practices ("STPs") that satisfy the applicable VSMM criteria. Nelson pf. supp. at 4.

64. GMP conducted extensive field work to identify and classify all of the water resources
within and adjacent to the Project area, including streams, wetlands, vernal pools, and associated
buffer zones. Nelson pf. (Vol. 4) at 4.

65. Following that general identification by GMP, ANR was consulted to develop a detailed
baseline water quality monitoring program. The baseline water quality monitoring was
conducted during 2010 within specific receiving waters throughout the Project area and was used
to both characterize the current water quality of potential receiving waters, and to identify the

existing uses of those waters. The primary purpose of the water quality monitoring study was to
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provide an assessment of existing uses and existing water quality within the receiving waters
associated with the Project's proposed stormwater discharges. Nelson pf. (Vol. 4) at 4-5, 7.

66. The benchmark monitoring stations were located downstream of Project construction
areas but upstream of other existing impacts, to the maximum degree feasible. The details of
specific attributes of these monitoring stations (elevation, drainage area, etc.) are provided on
Table 1 of the Benchmark Water Quality Monitoring Report. The locations of the monitoring
stations are shown on page 1 of Appendix 2 of the report. Nelson pf. (Vol. 4) at 8-9; exh.
GMP-JAN-E3.

67. The most comprehensive overall measurement of the water quality is provided through
the assessment of aquatic biota. ANR scientists have developed extensive criteria based on
aquatic biota to assess whether specific water bodies meet established VWQS criteria and
classifications. Nelson pf. supp. at 4.

68. The Project benchmark monitoring included aquatic biota sampling. The samples
collected in the fall of 2010 were analyzed and the results were compared to the DEC-established
metrics for aquatic biota. Nelson pf. (Vol. 4) at §; exh. GMP-JAN-ES.

69. The measures required by the Project stormwater permit will be effective at protecting
water quality and maintaining the existing classifications for receiving waters around the Project
site. The benchmark water quality sampling collected for the Project will allow for a
pre-construction and post-construction comparison in this case. Nelson pf. supp. at 7-8.

70. DEC stormwater staff have observed the performance of level spreaders in the field for
this Project, and although not yet certified as final design for the Operational Permit, the level
spreaders are performing as expected, even in large storm events, and those level spreaders that
are at final design specifications are performing remarkably well. Tr. 7/13/12 at 140-141
(Burke).
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Question 7 Discussion

Vermont law states that "waters shall be managed under the supervision of the secretary
[of ANR] in order to obtain and maintain the classification established."83 Classifications of all
waters in the State can be found in the VWQS.84

Broadly speaking, the Appellants raise three arguments in support of their position that
the Project will result in waters failing to obtain and maintain their established classifications.
First, the Appellants argue that the Project's use of level spreaders does not comply with the
applicable requirements of the VSMM. Second, the Appellants contend that the design of the
level spreaders is flawed and that the level spreaders and forested buffers will not function as
intended. Third, the Appellants argue that even if the Project's level spreaders are permitted,
GMP's hydrologic model underestimates the volume of runoff that will be generated by the
Project and thus fails to demonstrate that the level spreaders will meet the applicable treatment
standards. We address each of the Appellants' arguments in detail under Question 13, which
specifically raises those arguments.

Overall, we find that the Project, subject to the conditions contained in the Operational
Permit, will not cause or contribute to any receiving waters failing to maintain their
classification.®3 In our discussion under Question 13 we address the Appellants' criticisms of the
Project's level spreaders and conclude that the Operational Permit is consistent with the VSMM.
Additionally, for the reasons discussed under Question 10, we do not accept the Appellants'
proposed conditions because we do not find that they are necessary to ensure that the established
classifications of receiving waters are retained. Accordingly, we conclude that the Operational
Permit satisfies the requirements of Section 1258(a). Therefore, we find no merit to Appellants'

issue raised in Question 7.

83. 10 V.S.A. § 1258(a).

84. Nelson pf. sup. (2/18/12) at 3.

85. See e.g., Nelson pf. sup. (2/17/12) at 3 ("The stormwater discharge permits ensure that the classifications of
the receiving waters are maintained through the proper implementation of best management practices ("BMPs") to
ensure that the permitted discharges will not cause or contribute to a violation of the VW QS in the receiving
waters.").
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C. Appellants' Question 8

Whether stormwater discharges from the Project as proposed will reduce the quality of the
receiving waters below the classification established for said waters, pursuant to
10V.S.A. § 1263(c).

Question 8 Findings of Fact

71. The stormwater discharges from the Project, as proposed, will not reduce the quality of
the receiving waters below the classification established for said waters, pursuant to
10 V.S.A. § 1263(c). This finding is supported by the discussion and findings under Question 7,

above, and Questions 915, below.

Question 8 Discussion

Section 1263(c) of Title 10 of the Vermont Statutes Annotated states:

If the secretary determines that the proposed discharge will not reduce the quality
of the receiving waters below the classification established for them and will not
violate any applicable provisions of state or federal laws or regulations, he shall
issue a permit containing terms and conditions as may be necessary to carry out
the purposes of this chapter and of applicable federal law. Those terms and
conditions may include, but shall not be limited to, providing for specific effluent
limitations and levels of treatment technology; monitoring, recording, reporting
standards; entry and inspection authority for state and federal officials; reporting
of new pollutants and substantial changes in volume or character of discharges to
waste treatment systems or waters of the state; pretreatment standards before
discharge to waste treatment facilities or waters of the state; and toxic effluent
standards or prohibitions.

Section 1263 generally requires any person intending to discharge waste into waters of the state
to apply for a permit, and sets forth the general standards for the Secretary of ANR to issue such
a permit. While the requirement that a proposed discharge may not reduce the quality of

receiving waters may be generally applicable to stormwater discharges, it is important to
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recognize that the Legislature enacted a specific provision for stormwater discharges in Section
1264.86 Section 1264(e)(1) states that:

Except as otherwise may be provided in subsection (f) of this section, the
secretary shall, for new stormwater discharges, require a permit for discharge of,
regulated stormwater runoff consistent with, at a minimum, the 2002 stormwater
management manual. The secretary may issue, condition, modify, revoke, or deny
discharge permits for regulated stormwater runoff, as necessary to assure
achievement of the goals of the program and compliance with state law and the
federal Clean Water Act. The permit shall specify the use of best management
practices to control regulated stormwater runoff. The permit shall require as a
condition of approval, proper operation, and maintenance of any stormwater
management facility and submittal by the permittee of an annual inspection report
on the operation, maintenance and condition of the stormwater management
system. The permit shall contain additional conditions, requirements, and
restrictions as the secretary deems necessary to achieve and maintain compliance
with the water quality standards, including but not limited to requirements
concerning recording, reporting, and monitoring the effects on receiving waters
due to operation and maintenance of stormwater management facilities.

Section 1264(e)(1) is the relevant standard for operational stormwater permits. Section 1264
states that "consistency" with the VSMM is the primary requirement for operational stormwater
permits. Like Section 1263(c), Section 1264(e)(1) requires that permits for stormwater
discharges shall contain "additional conditions . . . necessary to achieve and maintain
compliance" with the VWQS. Therefore, we consider evidence of consistency with the VSMM
and the inclusion of all conditions necessary to maintain compliance with the VWQS to be a
sound basis for concluding that the Project will protect the quality of receiving waters.

The Appellants' Final Statement of Questions raises several issues concerning whether
the Project meets the relevant standards contained in Section 1264. Question 8, however, is
hopelessly broad and does not identify what specific standard the Operational Permit fails to
meet. Based on our findings and discussions under Questions 9 through 15, below, we find that
the Project complies with VSMM and contains sufficient conditions to maintain compliance with
the VWQS. We also conclude that the Project will not reduce the quality of the receiving waters

below their established classification for the same reasons stated under Question 7, above, and

86. For example, it is settled law that stormwater discharges are not subject to the effluent limitations discussed in
Section 1263(c). In re: Stormwater NPDES Petition, Docket No. 14-1-07, slip op. at 17 (Vt. Envtl. Ct. Aug. 28,
2008) (Durkin, J.).
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based on our findings under Questions 9 through 15, below. Accordingly, we find no merit to

Appellants' issue raised in Question 8.

D. Appellants' Question 9

Whether the Project as proposed specifies the use of best management practices to control
regulated stormwater runoff as required under 10 V.S.A. § 1264(e)(1).

Question 9 Findings of Fact

72. The Project, as proposed, specifies the use of BMPs to control regulated stormwater
runoff as required under 10 V.S.A. § 1264(e)(1). This finding is supported by findings 73
through 80, below.

73. Stormwater management design must consider both pre-development and post-
development runoff conditions, taking into account on-site soils, slopes, receiving waters,
existing drainage, and local precipitation data for a range of storm events as defined in the
VSMM. The VSMM is essentially a design toolbox that allows the designers to select and
develop the most appropriate STPs with the intent of meeting the applicable stormwater
treatment standards. Burke pf. at 17.

74. STPs are BMPs for post-construction stormwater management. Section 2.2 of the
VSMM identifies "Acceptable STPs" for meeting the applicable treatment standards. The
Project will use the following "Acceptable STPs": wet ponds, grass channels, infiltration basins,
and dry ponds. Nelson pf. (Vol. 2) at 7; exh. GMP-JAN-C2 at 2.2.

75. The VSMM anticipates and allows the use of new stormwater treatment designs through
the Alternative STPs Designs standard of Section 2.5. The VSMM identifies two categories of
alternative STPs: Existing Alternative Systems of Section 2.5.1; and the New Design Alternative
Systems of Section 2.5.2. Nelson pf. (Vol. 2) at 5; Burke pf. at 18; exh. GMP-JAN-C2 at 2.5.

76. The Project utilizes New Design Alternative STPs in the form of level spreaders and
vegetated buffers. A level spreader is a constructed feature which is used to convert concentrated
runoff to sheet flow and release it in a non-erosive manner across a slope. Vegetated buffers are

defined as the land areas immediately downslope of the level spreader which provide for the
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"disconnection" of runoff from impervious surfaces to undisturbed natural vegetated terrain.
Nelson pf. (Vol. 2) at 9; exh. GMP-JAN-CI.

77. A total of 58 different STPs are associated with the operational phase stormwater design
for the Project. Level spreaders with vegetated buffers are planned to be used at 31 locations on
the Project site. Wet ponds are planned at 16 locations, dry ponds at 4 locations, grass channels
at 6 locations, and infiltration basins at one location. Nelson pf. (Vol. 2) at 8-9.

78. The use of level spreaders and vegetated buffers allow: (1) a reduction in the amount of
clearing and earth disturbance necessary for the treatment practices, compared to that which
would be required for conventional pond-based STPs; (2) a reduction in the required disturbance
along roadways that would be needed to convey stormwater runoff to a smaller number of large
ponds; and (3) maintenance of the natural hydrology of the site since there is less collection and
consolidation of stormwater flows at specific (pond) locations. The replacement of level
spreaders with conventional pond-based STPs would result in the disturbance of approximately
12 more acres of land. Nelson pf. (Vol. 2) at 9-10; Nelson pf. reb. at 14-15; tr. 7/12/12 at 91
(Nelson).

79. The Project's level spreaders will achieve the requisite Treatment Standards contained in
the VSMM. Nelson pf. (Vol. 2) at 11.

80. The Project's level spreaders are consistent with the VSMM's requirements for New

Design Alternative Systems. Nelson pf. (Vol. 2) at 10-12.

Question 9 Discussion

Section 1264(e)(1) states that:

Except as otherwise may be provided in subsection (f) of this section, the
secretary shall, for new stormwater discharges, require a permit for discharge of,
regulated stormwater runoff consistent with, at a minimum, the 2002 stormwater
management manual. . . . The permit shall specify the use of best management
practices to control regulated stormwater runoff.8”

The VSMM defines "Best Management Practices" as:

87. 10 V.S.A. § 1264(e)(1).
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A schedule of activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce water pollution, including but
not limited to the stormwater treatment practices (STPs) set forth in this
Manual .88

The broad definition of BMPs contained in the VSMM indicates that any effort to reduce or
prevent pollution would qualify as a BMP—even if it is not set forth in the VSMM.3% The
Operational Permit contains a schedule of permitted discharges, each with a description of the
STPs designed to treat and control the runoff from the Project.?® Under the broad definition
contained in the VSMM, these measures constitute BMPs.

Of course, the relevant issue raised by the Appellants is whether the BMPs specified in
the Operational Permit are consistent with the VSMM and sufficient to protect water quality, not
whether they qualify as BMPs generally. The Appellants' Question 13 better frames the
Appellants' position that the Project's STPs do not meet the applicable regulatory requirements.
Therefore, we address those arguments under that question. Because we are not persuaded by the
Appellants' specific arguments raised under Question 13, and because we find that the Project's
STPs comply with the requirement of the VSMM, we conclude that the Operational Permit does
specify the use of BMPs, as required by Section 18-306(b). Accordingly, we find no merit to

Appellants' issue raised in Question 9.

E. Appellants' Question 10

Whether the Project as proposed and any permit issued thereunder should contain additional
conditions requirements and restrictions necessary to achieve and maintain compliance with the
Water Quality Standards as allowed under 10 V.S.A. §1264(e)(1).

Question 10 Findings of Fact

81. The permit for the Project contains all the conditions, requirements, and restrictions

necessary to achieve and maintain compliance with the VWQS as allowed under 10 V.S.A.

88. Exh. GMP-JAN-C2 at G-1.
89. Id.
90. Exh. GMP-JAN-C21 at 2-6.



Docket No. 7628 A-E Page 44

§1264(e)(1). This finding is supported by findings 82 through 89, below, and the findings and
discussion under Questions 8, above, and 13, below.

82. The Operational Permit includes relevant provisions to ensure continued operation of
the stormwater system as designed and modeled. Nelson pf. reb. at 37; exh. GMP-JAN-C21.

83. The Operational Permit includes a condition requiring the permittee to provide a written
report that includes an inspection and designer's certification that the Project has been built in
compliance with the approved Project design. The certification condition requires the designer to
certify that the surfaces are operating according to the design. Exh. GMP-JAN-21 at 7.

84. The Operational Permit imposes maintenance and inspection reporting requirements.
The permit requires that the Stormwater collection, treatment and control systems, including the
level spreaders and vegetated buffers, be maintained in good operating condition at all times and
be inspected annually and cleaned as necessary to maintain design specifications. Exh. GMP-
JAN-C21 at 7.

85. The monitoring and oversight on the Project will ensure that if the level spreaders are
not performing as designed and not meeting the water quality volume treatment standard, any
deficiency will be identified early, and GMP will be required to repair or modify as appropriate
the stormwater management systems on site to continue to protect water quality. Exh. GMP-
JAN-C21 at 7-8; tr. 7/13/12 at 154 (Burke).

86. The monitoring protocol mandated by the permit is a step-wise evaluation of remedial
actions to correct any deficiencies in system performance, including but not limited to
replacement of the New Design Alternative STPs with Acceptable STPs. If such a reconstruction
were necessary, upon approval of the amendment by DEC, GMP would construct the
replacement system. This condition provides assurance that the stormwater treatment practices,
as constructed or modified, will perform in a manner that are consistent with VSMM criteria.
Nelson pf. (Vol. 2) at 12—13; Nelson pf. reb. at 49.

87. The monitoring locations selected by GMP are consistent with the VSMM. When
combined with the conditions in the Operational Permit that require the permittee to inspect and
maintain all STPs, the monitoring protocol will ensure that the Project's STPs are functioning as

intended. Nelson pf. (Vol. 2) at 11-13; exh. GMP-JAN-C21 at 7-8.
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88. It would be technically feasible to install Acceptable STPs on the Project site should one
or more of the Alternative STPs require replacement. GMP completed a series of designs for
stormwater basins at three selected locations where level spreaders are proposed. In all cases,
fully compliant wet ponds could be constructed at these locations, without impacts to wetlands,
streams, or buffers, but additional areas of tree clearing and grading would be required, and some
additional tree and land clearing beyond currently authorized limits of earth disturbance would be
required. Nelson pf. at (Vol. 2) at 11-12; Nelson pf. reb. at 50-52; exh. GMP-JAN-Reb-8.

89. Replacing level spreaders with Acceptable STPs would result in approximately 12 acres

of additional earth disturbance. Tr. 7/12/12 at 91 (Nelson).

Question 10 Discussion

Section 1264(e)(1) provides that:

... The permit shall contain additional conditions, requirements, and restrictions
as the secretary deems necessary to achieve and maintain compliance with the
water quality standards, including but not limited to requirements concerning
recording, reporting, and monitoring the effects on receiving waters due to
operation and maintenance of stormwater management facilities.

Therefore, in conducting a de novo review, we may choose to include additional conditions to the
Operational Permit where the record shows that the additional conditions are necessary to
achieve and maintain compliance with the VWQS.?! The Appellants have requested that we
remand the Operational Permit to ANR for amendment and that any such amended permit shall
contain the following provisions:

1. All level spreaders and vegetated buffers on slopes greater than 15% shall be
removed and replaced with [A]ccept[able] STPs?2 listed on Table 2.1 and/or
Table 2.2 of the VSMM.

2. For all level spreaders and vegetated buffers not required to be replaced due to
slope restrictions, Appellee shall demonstrate compliance with the CP,
performance standard by providing 12 hours of extended detention storage, and
may not rely on the Alternative Design Standard unless the credits in Section 3 are

91. While the Vermont Supreme Court has not delineated the limits of the Environmental Court's authority to
amend discharge permits, new conditions have been struck down where they were not supported by the record. In re
Entergy Nuclear Vt. Yankee Discharge Permit, 2009 VT 124, q 55.

92. Section 2 of the VSMM addresses "Acceptable STPs."
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being used to achieve disconnection of the applicable impervious surfaces. For
purposes of modeling extended detention storage, Appellee shall use a CN value
of 96 for all areas of the access road and crane path, and must provide scientific
support for the modeling assumptions used to model the flow of water through the
vegetated buffer area. Any level spreaders and vegetated buffers that cannot
demonstrate compliance with the CP, performance standard must be replaced with
[A]ccept[able] STPs as set forth in Table 2.1 and/or Table 2.2 of the VSMM.

3. In addition to the water quality monitoring locations already proposed, water
quality monitoring must be implemented at the actual discharge points identified
on Exhibit GMP-JAN-C4, Sheet C-100.93

Turning to the Appellants' proposed conditions 1 and 2, we do not find that the record
supports the need for these conditions to achieve and maintain compliance with the VWQS. We
address the Appellants' technical critiques of level spreaders in our discussions under Appellants'
Question 13. Based on our findings and conclusions thereunder, we determine that the Project's
implementation of level spreaders meets the requirements of the VSMM. Therefore, the
discharges authorized by the Operational Permit are entitled to a presumption of compliance with
the VWQS. Accordingly, the Appellants bear the burden of demonstrating that their proposed
conditions are necessary to ensure that the Project complies with the VWQS.

The Appellants contend that we should not allow the "use [of] experimental technology
on a high risk site when [A]ccept[able] STPs would be used without additional impacts and
would pose a lesser risk to water quality."%* We disagree with this characterization of the
Project. As a preliminary matter, the VSMM specifically allows for the use of new technologies
via the review and approval of Alternative STPs.”> The Legislature has stated that it is the policy
of Vermont to use structural STPs "only when necessary."?® While it is true that it would be
technically feasible to replace the level spreaders with Acceptable STPs, this change would result

in additional environmental impacts—including roughly 12 acres of additional clearing and earth

93. Appellants Brief at 56.
94. Appellants Brief at 54.
95. Burke pf. at 18.

96. 10 V.S.A. § 1264(a).



Docket No. 7628 A-E Page 47

disturbance.?” Further, the record does not show that Acceptable STPs always produce an
optimal outcome.?® GMP has demonstrated that the level spreaders will meet the applicable
treatment standards.?® Therefore, the record does not demonstrate that it is necessary to require
GMP to replace the proposed level spreaders with Acceptable STPs to ensure compliance with
the VWQS.

Turning to the Appellants' third proposed condition, the Appellants argue that the water
quality monitoring locations proposed by GMP are inadequate to demonstrate compliance with
the VWQS because the monitoring locations are located too far downstream from the actual
points of discharge.!%0 The Appellants further assert that "limits on temperature, phosphorus,
nitrates, settleable solids, color, alkalinity and pH are among the water quality standards that
must be achieved in the Project's receiving waters pursuant to the VWQS" and that monitoring
for these standards must occur at the discharge locations.!?! We find these arguments
unpersuasive. GMP's expert testified that the monitoring locations were chosen to avoid areas
that might run dry during parts of the year and also to ensure scientifically valid data for
monitoring aquatic biota, which is the best indicator of whether the Project's waters are meeting
the VWQS.192 GMP and ANR have both testified that the monitoring requirements are capable
of effectively monitoring impacts from the Project across all receiving waters, including
upstream impacts.103 Finally, Section 2.5.2 of the VSMM requires permittees implementing

New Design Alternative Systems to undertake a plan of study to demonstrate that all Alternative

97. Tr.7/12/12 at 91 (Nelson); Nelson pf. reb. at 52 ("Although no impacts to wetlands, streams or buffers would
occur, additional areas of tree clearing and grading would be required, and some additional tree and land clearing
beyond currently authorized limits of disturbance would be required. These three examples provide a clear example
of the benefits using the alternative level spreader design on the site; the impacts of the level spreader features are
smaller than that of traditional systems, and that is part of the reason for proposing such systems here.").

98. See e.g.,tr. 7/13/12 at 136 (Burke) (explaining how Acceptable STPs do not always meet the treatment
standards for CP, because of physical limitations.).

99. Our findings and discussion regarding the treatment standards can be found under Question 13.c. and its sub-
questions at infra pp. 65-87.

100. Appellants Brief at 45.

101. Appellants Brief at 46.

102. Tr.7/12/12 at 117 (Nelson); Nelson pf. sup. (2/17/12) at 4.

103. Tr.7/12/12 at 117 (Nelson); tr. 7/13/12 at 148 (Burke).
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STPs are achieving the requisite performance standards.!%4 Section 2.5.2 of the VSMM does not
specify where monitoring stations implemented pursuant to such a plan of study must be located.
Accordingly, we conclude that there is an insufficient basis in the record to support the adoption
of the Appellants' proposed condition 3.

For these reasons, we find no merit to Appellants' issue raised in Question 10.

F. Appellants' Question 11

Whether the rebuttable presumption identified in 10 V.S.A § 1264(g)(1) is applicable to the
Projects as proposed, pursuant to 10 V.S.A. § 1264(h).

Question 11 Discussion

Title 10, Section 1264(g)(1) of the Vermont Statutes Annotated provides:

The secretary may issue a permit consistent with the requirements of subsection
(f) of this section, even where a TMDL!03 or wasteload allocation has not been
prepared for the receiving water. In any appeal under this chapter an individual
permit meeting the requirements of subsection (f) of this section shall have a
rebuttable presumption in favor of the permittee that the discharge does not cause
or contribute to a violation of the Vermont water quality standards for the
receiving waters with respect to the discharge of regulated stormwater runoft.
This rebuttable presumption shall only apply to permitted discharges into
receiving waters that are principally impaired by sources other than regulated
stormwater runoff.

In turn, Section 1264(h) applies the corresponding presumption to discharges into receiving
waters that meet the water quality standards of the state, provided that the discharge is subject to
a permit that is "consistent with the 2002 stormwater management manual."196 The Appellants
have raised several arguments regarding the Operational Permit's consistency with the VSMM.
We address those arguments under Question 13. For the reasons discussed thereunder, we find

that the operational stormwater permit complies with the VSMM. Therefore, we conclude that

104. Exh. GMP-JAN-C2 at 2.5.2.

105. Total Maximum Daily Load. A TMDL "is a calculation of the maximum amount of a pollutant that a
waterbody can receive and still safely meet water quality standards." Water.epa.gov, Impaired Waters and Total
Maximum Daily Loads, http://water.epa.gov/lawsregs/lawsguidance/cwa/tmdl/index.cfm (last visited March 7,
2013).

106. 10 V.S.A. § 1264(e)(1).
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the presumption contained in Section 1264(h) applies in this case. Accordingly, we find no merit

to Appellants' issue raised in Question 11.

G. Appellants' Question 12.a.

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

a. Whether Applicant failed to completely described [sic] the Project in its application
materials such that it needs to submit an additional permit application in order to avoid

circumvention of the requirements of the Stormwater Management Rule, as required by
§ 18-303.

Question 12.a. Findings of Fact

90. GMP completely described the Project in its application materials such that it does not
need to submit an additional permit application in order to avoid circumvention of the
requirements of the Stormwater Management Rule, as required by§ 18-303. This finding is
supported by findings 91 through 94, below.

91. The DEC has developed regulations that apply to the management and treatment of
operational stormwater runoff. The receiving waters for the Project are not impaired; therefore,
the Project is regulated under Vermont Environmental Protection Rules, Chapter 18, which
applies to discharges of stormwater runoff to unimpaired waters. Burke pf. at 16; Nelson pf.
(Vol. 2) at 3; exh. GMP-JAN-C1.

92. Chapter 18, § 18-306(a)(1) sets the required permitting standards for stormwater
discharges from new development of greater than one acre that is associated with the impervious
surfaces proposed as part of the wind farm component of the Project. The rule requires that the
Project obtain a permit consistent with treatment standards for new development in the VSMM.
Burke pf. at 16; Nelson pf. (Vol. 2) at 2-3; exh. GMP-JAN-C2.

93. The Operational Permit regulates the management of stormwater runoff from the
impervious surfaces on the Project. Nelson pf. (Vol. 1) at 7.

94. The impervious surfaces associated with the Project are the access road, crane path,
crane pads, turbine foundation, the Operations and Maintenance building rooftop, and associated

parking areas. Crane pads represent the relatively small areas of the turbine pads within which a
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crane will operate to install turbine blades. The remainder of the turbine pads will be constructed
using an uncompacted shot rock surface similar to that used for electrical substations, and is
therefore not considered impervious. The total impervious area associated with the Project is

27.47 acres. Nelson pf. (Vol. 2) at 6.

Question 12.a. Discussion

Section 18-303 of the Stormwater Management Rule prohibits developers from
"separat[ing] a single project into components in order to avoid the regulatory minimum
threshold or other requirements of this Rule."!97 The Appellants have not presented evidence
demonstrating that GMP has separated any portions of the Project in order to avoid the regulatory
minimum threshold for a permit, nor have they directed us to any portion of the Project's
impervious surface that requires a new permit application. Further, the Appellants have
presented no argument on this issue in their Brief. Because the Operational Permit covers all
impervious area constructed at the Project, we conclude that no additional permit application is
necessary under § 18-303. Accordingly, we find no merit to Appellants' issue raised in Question

12.a.

H. Appellants' Question 12.b.

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

b. Whether discharges from the Project as proposed are consistent with the treatment

standards for new development under the Vermont Stormwater Management Manual, pursuant
to § 18-306(a);

107. The primary concern of the rule against circumvention is that developers might build a larger project in
small pieces to avoid exceeding the one acre of constructed impervious surface that would trigger the need for a
permit.
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Question 12.b. Findings of Fact

95. The discharges for the Project are consistent with the Treatment Standards for new
development contained in the VSMM. This finding is supported by findings 96 and 97, below,
and by our findings and discussion under Questions 13.c.i through 13.c.v., below.

96. The VSMM includes five treatment standards for stormwater discharges from new
development: (1) Water Quality ("WQV") - a standard that ensures removal of sediment, as
measured by total suspended solids, and nutrients, as measured by total phosphorus loads; (2)
Channel Protection ("CP,") - a standard to reduce the potential for instream channel degradation;
(3) Groundwater Recharge - a standard to ensure that a certain amount of runoff is infiltrated into
native materials; (4) Overbank Flood Protection - a standard to control the post-development
peak stormwater runoff discharge rates so that they do not exceed pre-development peak
discharge rates during the 10-year, 24-hour storm event; and (5) Extreme Flood Protection - a
standard to control the post-development peak stormwater runoff discharge rates so that
post-development peak discharge rates do not exceed pre-development peak discharge rates
during the 100-year, 24-hour storm event. Nelson pf. (Vol. 2) at 3—4; Burke pf. at 16—17; exh.
GMP-JAN-C2 at Table 1.1.

97. The Project implements STPs that are designed to be consistent with all five of the
Treatment Standards. Nelson pf. (Vol. 2) at 7-8, 12.

Question 12.b. Discussion

Section 18-306(a) states that all discharges of regulated stormwater must:

.. . obtain an individual permit or coverage under a general permit consistent with
the treatment standards for new development in the Vermont Stormwater
Management Manual].]

Question 13.c. and its subparts also ask whether the Project addresses each of the treatment
standards set forth in the VSMM. Because many of the Appellants' arguments were framed in
terms of the Project's ability to meet the CP, Standard, we address whether the Project meets

each standard individually in our discussion under Question 13.c.
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1. Appellants' Question 12.c.

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

c. Whether the Project as proposed employs best management practices to control
regulated stormwater runoff, pursuant to § 18-306(b),; and

Question 12.c. Findings of Fact

98. The Project, as proposed, employs BMPS to control regulated stormwater runoff,

pursuant to § 18-306(b). This finding is supported by the findings under Question 9, above.

Question 12.c. Discussion

Section 18-306(b) of the Vermont Stormwater Management Rule states that:

Any individual or general permit issued for discharges of regulated stormwater
runoff to waters that are not stormwater-impaired waters shall specify the use of
best management practices to control regulated stormwater runoff. Permit
compliance shall be judged on the basis of performance of the terms and
conditions of the discharge permit, including construction and maintenance in
accordance with BMP specifications.

The VSMM defines "Best Management Practices" as:

A schedule of activities, prohibitions of practices, maintenance procedures, and
other management practices to prevent or reduce water pollution, including but
not limited to the stormwater treatment practices (STPs) set forth in this
Manual.108

The broad definition of BMPs contained in the VSMM indicates that any effort to reduce or
prevent pollution would qualify as a BMP—even if it is not set forth in the VSMM. 0% The
Operational Permit contains a schedule of permitted discharges, each with a description of the
STPs designed to treat and control the runoff from the Project.! 19 Under the broad definition
contained in the VSMM, these measures constitute BMPs.

The core of the issue raised by the Appellants is whether the BMPs specified in the

Operational Permit are consistent with the VSMM and sufficient to protect water quality, and not

108. Exh. GMP-JAN-C2 at G-1.
109. Id.
110. Exh. GMP-JAN-C21 at 2-6.
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whether they qualify as BMPs generally. The Appellants' Question 13 better frames the
Appellants' position that the Project's STPs do not meet the applicable regulatory requirements.
Therefore, we address those arguments under that question. Because we are not persuaded by the
Appellants' specific arguments raised under Question 13, and because we find that the Project's
STPs comply with the requirement of the VSMM, we conclude that the Operational Permit does
specify the use of best management practices, as required by Section 18-306(b). Accordingly, we

find no merit to Appellants' issue raised under Question 12.c.

J. Appellants' Question 12.d.

Whether the Project as proposed complies with the Vermont Stormwater Management Rule,
Chapter 18 of the Environmental Protection Rules, including the following:

d. Whether discharges from the Project as proposed will achieve and maintain
compliance with Vermont Water Quality Standards, pursuant to § 18-306(c);

Question 12.d. Findings of Fact

99. The discharges from the Project will achieve and maintain compliance with the VWQS.
This finding is supported by finding 100, below, and our findings under Question 13 and its sub-
questions, below.

100. The Project will protect water quality and ensure compliance with the VWQS due to the
number and type of STPs in the design, the monitoring and reporting requirements contained in
the Operational Permit, and the comprehensiveness of the requirements of the VSMM. Nelson

pf. (Vol. 2) at 14.

Question 12.d. Discussion

Section 18-306(c) of the Vermont Stormwater Management Rule states that:

Any individual or general permit issued for discharges of regulated stormwater
runoff to waters that are not stormwater-impaired waters shall contain such
additional conditions, requirements, and restrictions as the Secretary deems
necessary to achieve and maintain compliance with Vermont water quality
standards.
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Essentially, the Appellants raise three arguments in support of their position that the Project does
not comply with the VWQS. First, the Appellants argue that the Project's use of level spreaders
does not comply with the applicable requirements of the VSMM. Second, the Appellants
contend that the design of the level spreaders is flawed and that the level spreaders and forested
buffers will not function as intended. Third, the Appellants argue that even if the Project's level
spreaders are permitted, GMP's hydrologic model underestimates the volume of runoff that will
be generated by the Project and thus fails to demonstrate that the level spreaders will meet the
applicable treatment standards. We address each of the Appellants' arguments in detail under
Question 13, which specifically raise those arguments.

In our findings and discussion under Question 13 and its sub-questions, we conclude that
the Operational Permit is consistent with the VSMM. Additionally, for the reasons discussed
under Question 10, we do not accept the Appellants' proposed conditions because we do not find
that they are necessary to achieve and maintain compliance with the VWQS. Accordingly, the
Operational Permit is entitled to a presumption of compliance with the VWQS.!1! The
Appellants have failed to present persuasive evidence to overcome this presumption. Therefore,
we find that GMP has demonstrated that the Project will achieve and maintain compliance with
the VWQS as required by§ 18-306(c). Accordingly, we find no merit to Appellants' issue raised
in Question 12.d.

K. Appellants' Question 13.a.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

a. Whether Applicant's proposed use of level spreaders as an Alternative STP design,
notwithstanding that the Project does not qualify to use the Watershed Hydrology Protection
Credit set forth in Section 3.7 of the Vermont Stormwater Management Manual, complies with
the requirements of the Vermont Stormwater Management Manual.

111. 10 V.S.A. § 1264(h).
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Question 13.a. Findings

101. The proposed use of level spreaders as an Alternative STP design, notwithstanding that
the Project does not qualify to use the Watershed Hydrology Protection Credit set forth in
Section 3.7 of the VSMM, complies with the requirements of the VSMM. This finding is
supported by findings 102 through 120, below.

102. The stormwater treatment field is rapidly evolving and new stormwater management
technologies and approaches are constantly emerging. The VSMM anticipates and encourages
the use of new stormwater treatment designs through the Alternative STP Designs Standard of
Section 2.5 of the VSMM. Burke pf. at 18; exh. GMP-JAN-C2 at 2.5; tr. 7/13/12 at 141-142
(Burke).

103. The VSMM identifies two categories of Alternative STPs: Existing Alternative Systems
of Section 2.5.1; and the New Design Alternative Systems of Section 2.5.2. The permittee may
make use of the Alternative STPs as long as the permittee can demonstrate that they will meet the
five Treatment Standards and that the STPs will achieve long-term performance in the field.
Nelson pf. (Vol. 2) at 5; Burke pf. at 18; exh. GMP-JAN-C2 at 2.5.1-2.5.2.

104. Section 3.7 of the VSMM provides a voluntary credit called the Watershed Hydrology
Protection Credit ("WHPC") that may be used for high-elevation renewable energy projects. The
Project does not rely upon the WHPC to meet the applicable stormwater treatment standards as
set forth in the VSMM. Nelson pf. (Vol. 2) at 13; Burke pf. reb. at 9; exh. GMPJAN-CI at 40.

105. The level spreaders and vegetated buffers for the Project were designed based on the
HydroCAD modeling. The modeling provides a breakdown of performance aspects of the level
spreaders, including an analysis of the peak flow rates and velocities for each of the level
spreaders associated with the Project. Nelson pf. reb. at 23; exh. GMP-JAN-Reb-1.

106. The Project level spreaders were designed consistent with the technical criteria
developed by DEC for level spreaders provided in the WHPC: (1) limiting the source of runoff
that is directed to level spreaders to road surface, shoulder, ditch, and ditch back slope runoff;

(2) limiting the peak flow rate of stormwater to 0.25 cubic feet per second ("cfs") per foot of
level spreader lip during the ten-year design storm; (3) constructing stone berms across contours,

with a minimum dimension of 1 foot high and 2 feet wide at top, with 2:1 side slopes, using



Docket No. 7628 A-E Page 56

well-graded stone of median size 3 inches and a maximum size 6 inches; and (4) establishing
vegetative buffers of 150 feet in forested conditions outside of wetlands, and limiting buffer
slopes to grades of less than 30%. Nelson pf. reb. at 18-20.

107. The Project's level spreaders are consistent with the VSMM requirements for New
Design Alternative STPs and the Treatment Standards. The level spreaders were designed using
conservative sizing criteria, which means that each structure is oversized for the amount of runoff
that will be reaching it. According to analyses of the discharges, the level spreaders and
vegetated buffers will perform in a manner such that the stormwater released from the level
spreaders will meet the Treatment Standards. Nelson pf. (Vol. 2) at 12; exhs. GMP-JAN-C3 at
10-11; and GMP-JAN-C5-C20.

108. The inlet channels for the Project level spreaders have been designed with an
appropriate geometry and sufficient capacity to convey the flows to the level spreaders in an
acceptable and controlled manner. The inlet channels are all stone-lined, which allows for
slowing the flow of water, even on steeper slopes. Nelson pf. reb. at 20-21; tr. 7/11/12 at
182—185 (Nelson).

109. The vegetative buffers for the Project reflect the modeling assumptions by including
areas that: (1) limit slopes to grades under 30%:; (2) avoid water resources (streams, wetlands,
and associated buffers); (3) are predominantly undisturbed and naturally vegetated, or have
minimal disturbance; and (4) contain soils described as moderately well drained or better, with
moderate or faster permeability rates. Nelson pf. reb. at 24; GMP-JAN-Reb-2.

110. The HydroCAD modeling included a roughness coefficient to reflect the wooded
conditions that will occur in the Project vegetative buffers. Nelson pf. reb. at 23.

111. The WHPC limits the loading rates of level spreaders to 0.25 cfs/foot for a 10-year
storm. This standard is in part designed to ensure that the velocity of water leaving a level
spreader will not reach or exceed erosive thresholds of underlying ground cover. Nelson pf. reb.
at 26.

112. The design of the Project's level spreaders significantly limits the velocity of water
leaving the level spreaders by limiting the hydrologic loading of the level spreaders to less than

0.25 cfs per foot of level spreader during a 10-year storm, and substantially less during more
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common lesser-magnitude storms which are considered design storms for water quality purposes.
Nelson pf. reb. at 21-22.

113. The HydroCAD modeling for the Project indicate that the loading rate values for the
Project level spreaders range from 0.007 cfs/foot to 0.162 cfs/foot for a 10-year storm, which are
more conservative than the 0.25 cfs/foot criterion contained in the WHPC. Nelson pf. reb. at 27;
exh. GMP-JAN-Reb-1.

114. The generally accepted erosive velocity thresholds for forest cover are in the range of
2-feet per second. The predicted peak velocity values for the sheet flow areas within the
vegetative buffers calculated from the Project level spreaders range from 0.03 feet per second to
0.18 feet per second, which are uniformly below all established erosive velocity thresholds for
forest or meadow-types of ground cover. Nelson pf. reb. at 27.

115. Low peak velocity is an important factor in terms of maintaining sheet flow when water
leaves the level spreaders. At such low volumes and speeds, the water exiting the level spreaders
will remain appropriately distributed across the natural topography of the vegetative buffer,
where depressions and variations will provide opportunity for infiltration. Nelson pf. reb. at 21—
22.

116. The Project level spreaders are designed with sufficient length to discharge water with a
minimal depth and rate of flow, which will allow for overland flow of the discharged water. The
lengths of level spreaders for the Project exceed the 150-foot length criterion approved by DEC
in Section 2.3.7.1 of the WHPC. This conservative design feature will ensure that the flows will
be well-distributed across the length of the level spreaders, with minimal depths and velocities as
they leave the level spreader lips. Nelson pf. reb. at 22; Burke pf. reb. at 12.

117. The forested terrain below the Project level spreaders, which is devoid of streams and
wetlands, will allow infiltration, temporary pooling, and vegetative uptake to occur. Pollutant
removal processes such as infiltration, absorption, and deposition will also occur. Nelson pf. reb.
at 22.

118. There is considerable distance between the downslope limit of all of the Project

vegetative buffer areas and any receiving waters, in some cases as much as an additional 900 feet
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of additional forest cover between the end of the 150-foot vegetative buffer and any receiving
waters. Nelson pf. reb. at 25-26; exh. GMP-JAN-Reb-1.

119. The stone lip design of the Project level spreader allows for maintenance to be done as
needed to ensure consistent performance. The stone lip design of the Project level spreaders will
be easier to repair than a concrete or wooden lip design. For example, a level spreader with a
wooden or concrete lip would likely fail due to cold climate issues with the freeze/thaw cycle or
differential settlement of the lip, resulting in it not being level, or cracking or breaking the
concrete or wooden structural features. Nelson pf. reb. at 19-20; tr. 7/13/12 at 157 (Burke).

120. The Operational Permit contains inspection and maintenance requirements that will

ensure that the level spreaders achieve long-term performance. Exh. GMP-JAN-C21 at 7-8.

Question 13.a. Discussion

Generally, the VSMM requires that an applicant protect receiving waters by
implementing STPs that will meet the five Treatment Standards.!!? Certain STPs have
"established pollutant removal efficiencies," and thus, are recognized as "Acceptable STPs" in
the VSMM.!13 The VSMM also recognizes, however, that the "stormwater treatment field is
rapidly evolving."!14 Thus, in order to allow new technologies to emerge, the VSMM permits
applicants to use "Alternative STP Designs," where the applicant can demonstrate to ANR's
satisfaction that the proposed Alternative STP will attain the applicable Treatment Standards.!!3
In this case, GMP has chosen to use level spreaders, which are not presently classified as
Acceptable STPs in the VSMM.!16 Therefore, the question before us is whether the Project's
level spreaders are consistent with the VSMM's requirements for Alternative STP Designs.!!”

Section 2.5 of the VSMM sets forth the relevant standards for Alternative STPs. Within

this section, there are two options by which a proposed STP may qualify as an Alternative STP

112. Exh. GMP-JAN-C2 at 1.0 to 1.1, 2.0.

113. Tr.7/13/12 at 103 (Burke); exh. GMP-JAN-C2 at 2.1.

114. Exh. GMP-JAN-C2 at 2.5.

115. Id.

116. Tr.7/13/12 at 103 (Burke).

117. See 10 V.S.A § 1264(e)(1) (requiring that permits for discharges of stormwater be "consistent" with the
VSMM); Vt. Admin. Code 16-3-505:18-306.
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Design: first, either as an Existing Alternative System or, second, as a New Design Alternative
System.!18 In this case, GMP has proposed the use of level spreaders as a New Design
Alternative System under Section 2.5.2 of the VSMM which provides that:

The performance standard for STPs shall meet the applicable treatment standards
specified in section 1.1, and shall have the capability to achieve long-term
performance in the field. For an alternative STP to be submitted to the Agency
for consideration, a designer's certification of compliance, including pertinent
design information must be provided. This certification must provide details, with
a reasonable level of surety, on how the system will achieve the requisite
performance standards.!1?

In addition, the applicant is required to implement a plan of study to monitor the performance of
the Alternative STP.120 In the event ANR determines that the Alternative STP is failing to meet
the treatment standards, the applicant must modify the Alternative STP to correct the deficiency
within a reasonable time or replace the failing Alternative STPs with Acceptable STPs.!2!

As an initial matter, the fact that the Project does not qualify for the WHPC is not
dispositive of whether the Project's use of level spreaders satisfies the requirements of the
VSMM for Alternative STPs. There is no requirement in the VSMM that Alternative STPs
implement the WHPC. The WHPC is a strictly voluntary credit.!22 Development that qualifies
for the WHPC is deemed to satisfy several of the Treatment Standards.!23 On the other hand,
development electing to implement Alternative STPs must address the Treatment Standards.
That said, the WHPC does contain design parameters for ridgeline wind projects and level

spreaders. The fact that the Project substantially complies with, and in some ways, exceeds the

118. Exh. GMP-JAN-C2 at 2.5-2.5.2.

119. Exh. GMP-JAN-C2 at 2.5.2.

120. Id. The plan of study must meet seven criteria: (1) at least five storm events must be sampled; (2) storm
events must be sampled under a varying and representative range of precipitation intensities and antecedent
conditions; (3) concentrations reported in the study must be flow-weighted; (4) the study and/or design may be
independently verified by the Agency; (5) the study must be conducted in the field, as opposed to laboratory testing;
(6) the practice must have been in the ground for at least one year at the time of monitoring; and (7) the study must
be completed within three years of construction.

121. Id.

122. Exh. GMP-JAN-C1 at 40.

123. Id.
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criteria contained in the WHPC is relevant to our examination of whether the Project meets the
requirements for Alternative STPs contained in Section 2.5.2 of the VSMM. 124

The Appellants contend that there are four key elements in the approval of New Design
Alternative Systems, and that the Project fails to satisfy these elements.!2> First, the Appellants
insist that GMP has failed to demonstrate that the level spreaders have the capability to achieve
long-term performance in the field. In support of this argument, the Appellants assert that the
Project's "experimental” use of level spreaders is against the weight of guidance from other
jurisdictions and that the level spreaders are improperly designed.!2¢ Second, the Appellants
argue that GMP's design certification is inadequate, and thus, fails to provide "a reasonable level
of surety on how the system will achieve the requisite performance standards."!27 Third, the
Appellants maintain that GMP has failed to demonstrate that level spreaders can meet the
applicable treatment standards, including the Channel Protection Treatment Standard, contained
in the VSMM. 128 Fourth, Appellants argue that GMP's proposed plan of study is flawed and will
fail to demonstrate that the level spreaders are meeting the treatment standards because the water
quality monitoring stations are improperly located too far downstream from the points of
discharge.!2?

Turning to the Appellants' first issue concerning the long-term performance capability of
the level spreaders, we reject the Appellants' argument that GMP has failed to demonstrate that
the level spreaders will perform adequately in the field for an extended period of time. Although
the proposed use of level spreaders is inconsistent with guidance from other jurisdictions, we do
not find this point to be persuasive evidence on this issue. The VSMM contemplates the use of

emerging technologies even when there are no instances of those technologies being

124. The wording of Appellants' Question 13.a. suggests that the Appellants think that the Project must
implement the WHPC to properly qualify as an Alternative STP. This issue is distinct from the Appellants'
contention that the Project must implement the credits found in Section 3 of the VSMM in order to satisfy the
Alternative Design Standard with respect to CP,. We address this distinct argument regarding CP,below under
Question 13.c.ii.

125. Appellants Brief at 33.

126. Appellants Brief at 53.

127. Appellants Brief at 34.

128. Appellants Brief at 38, 53.

129. Appellants Brief at 45.
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implemented in similar situations.!30 Accordingly, it is not surprising that GMP's proposal for
level spreaders as a New Design Alternative System would not comply with the majority of other
states' stormwater manuals because no other jurisdiction has ever permitted this application of
level spreaders before. While the Appellants may be correct to characterize this application as
"experimental," we find that the level spreaders exemplify the type of technologic innovation that
the New Design Alternative Systems provision in the VSMM is intended to allow.!3!

Turning next to the Appellants' criticisms of the level spreaders' design, the Appellants'
primary concern is that the grade of the forested buffers is too steep to prevent erosion and the
reconcentration of stormwater runoff.!32 However, GMP has presented persuasive evidence that
the Project's level spreaders are conservatively designed to function on steeper slopes.!33 Asa
result of the conservative design, water will enter and discharge from the level spreaders at a
significantly lower rate than the standard set forth in the WHPC, thus justifying the Project's
departure from other design requirements that would be otherwise necessary if the Project
implemented the credit.!34 This evidence supports our conclusion that GMP has demonstrated
that the level spreaders will achieve long-term performance and also provides surety that level
spreaders will meet the applicable treatment standards.

The Appellants also contend the topography of the vegetated buffers will not facilitate
sheet-flow as predicted by GMP's hydrologic model.!33> We find these arguments unpersuasive.
GMP selected buffer areas that reflected their modeling assumptions by limiting slopes to grades
under 30% and avoiding existing stream channels.!3¢ GMP's model also included a roughness

coefficient to account for wooded conditions in the buffer.!37 Finally, GMP conservatively sized

130. Exh. GMP-JAN-C2 at 2.5.

131. Finding 102, above; tr. 7/13/12 at 141 (Burke) (explaining that the purpose of Alternative STPs is to try new
technologies).

132. Appellants Brief at 35-36.

133. Nelson pf. reb. 21; exh. GMP JAN-Reb-1.

134. Nelson pf. reb. at 27; exh. GMP-JAN-Reb-1.

135. Appellants Brief at 36.

136. Nelson pf. reb. at 23-24.

137. Nelson pf. reb. at 23.
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the level spreaders to control the volume of water discharging from the level spreaders to prevent
erosive forces in the forested buffers.!38

We are similarly unpersuaded by the Appellants' argument that the lip of the level
spreaders will not allow sheet flow.13? The design length of the level spreaders exceeds the
parameters for level spreaders approved by ANR, which will result in a low volume of water
flowing over the level lip, thereby protecting the level spreader from erosive forces.!40
Additionally, the stone lip design of the level spreaders will be easier to repair than the concrete
or wooden lip design preferred by the Appellants.!4!

Moreover, the Operational Permit itself contains additional mechanisms to assure the
performance of the level spreaders in the long term, including stringent maintenance, inspection,
and monitoring requirements.'42 The Operational Permit requires annual inspections and
requires that all level spreaders be "maintained in good operating condition" and "cleaned as
necessary."!43 Thus, for the reasons stated above, we conclude that GMP has demonstrated that
the level spreaders will have the capability to achieve long-term performance in the field.

We further conclude that the Project satisfies the three other key elements for New
Design Alternative Systems set forth in Section 2.5.2 of the VSMM. For the reasons discussed
under Question 10, we conclude that the Project's plan of study is consistent with the relevant
standards contained in the VSMM and is sufficient to ensure that the level spreaders are meeting
the Treatment Standards. For the reasons discussed under Question 13.b., we conclude that GMP
has provided the required design certification. Finally, for the reasons discussed under Question
13.c., we conclude that GMP has demonstrated that the Project's level spreaders will meet the
applicable treatment standards. Accordingly, we conclude that the Operational Permit
implements Alternative STPs in a manner consistent with Section 2.5.5 of the VSMM.

Therefore, we find no merit to Appellants' issue raised in Question 13.a.

138. Nelson pf. reb. at 21-27; exh. GMP-JAN-Reb-1.
139. Appellants Brief at 37.

140. Nelson pf. reb. at 22.

141. Tr.7/13/12 at 157 (Burke).

142. Exh. GMP-JAN-C21 at 7.

143. Exh. GMP-JAN-C21 at 7-8.
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L. Appellants' Question 13.b.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

b. Whether the application, as submitted, supplies the details, required in sections 2.5
and 2.5.2 of the Vermont Stormwater Management Manual, necessary to provide a reasonable
level of surety that the level spreaders and "rock sandwiches" will achieve the requisite
performance standards.

Question 13.b. Findings of Fact

121. The Operational Permit application, as submitted, supplies the necessary details,
required in sections 2.5 and 2.5.2 of the VSMM, necessary to provide a reasonable level of surety

that the level spreaders and "rock sandwiches"!44

will achieve the requisite performance
standards. This finding is supported by findings 122 through 125, below.

122. The Operational Permit application contains sufficient detail to provide reasonable
surety that the Alternative STPs will perform as intended and are consistent with the required
Treatment Standards. Nelson pf. (Vol. 2) at 12; exhs. GMP-JAN-C10 and GMP-JAN-C3.

123. The Operational Permit application contained a memorandum, dated September 20,
2010, which outlines the technical justification for using level spreaders to meet the Treatment
Standards. GMP's application includes a hydrologic model that estimates the runoff from the
Project and demonstrates that the Project's level spreaders will meet the applicable Treatment
Standards. Exhs. GMP-JAN-CS, C9, and C10.

124. GMP submitted a certification with its Operational Permit application stating that all
design-related materials submitted with the application were true and accurate in the designer's
reasonable professional judgment. The certification further states that the Project complies with
the VSMM. Exh. GMP-JAN-C3 at 4-5.

125. GMP has evaluated all five of the Treatment Standards for each individual discharge

point to waters of the state. Exh. GMP-JAN-CS5 provides a summary of the STP design

144. A rock sandwich is a stormwater drainage feature used in lieu of a culvert to convey water under a road-way.
The Appellants' Brief does not address rock sandwiches. Further, rock sandwiches are not employed at the Project
as an Alternative STP and hence, need not meet the requirements of VSMM Sections 2.5 and 2.5.2. Therefore, we
do not address this issue further.
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associated with each discharge point that will provide compliance with the Treatment Standards.
Compliance with the VSMM criteria would be provided through the use of 31 level spreaders,

4 dry ponds, 16 wet ponds, 1 infiltration basin and 6 grassed channels. These proposed systems
will provide adequate treatment and control from stormwater runoff from impervious surfaces, as

displayed in the application materials submitted. Nelson pf. (Vol. 2) at 7-8.

Question 13.b. Discussion

Pursuant to Section 2.5.2 of the VSMM:

[A] designer's certification of compliance, including pertinent design information,
must be provided. This certification must provide details, with a reasonable level
of surety, on how the system will achieve the requisite performance standards.

The Appellants' contention that GMP's certification is defective because it lacks the required
details is without merit.!4> GMP's certification includes a narrative and appendices that outline
the technical justification for the use of level spreaders, including how the level spreaders will
meet the treatment standards.'#6 Further, GMP's application includes a hydrologic model that
estimates the runoff from the Project and demonstrates that the Project's level spreaders will meet
the applicable Treatment Standards.!4” These materials demonstrate a thorough analysis of the
performance of the level spreaders and provide reasonable surety that the level spreaders will
meet the applicable Treatment Standards. While the Appellants have challenged the assumptions
underlying GMP's analyses, for the reasons discussed under Question 13.c.ii., we are not
persuaded by their arguments. Therefore, we conclude that GMP's application supplies the
details required by Section 2.5.2 of the VSMM.

The Appellants' contention that GMP's certification is defective or less reliable because it
is based on a generic form is similarly without merit. The certification states that "the design-
related information with the application for permit coverage . . . is, in the exercise of my
reasonable professional judgement, true, accurate and complete."!4® We interpret this statement

to mean that a/l material relating to the design of STPs submitted in conjunction with the

145. Appellants Brief at 34.

146. Exhs. GMP-JAN-C3 and C6-C10.

147. See e.g., exh. GMP-JAN-CS8 (outlining Channel Protection Volume calculations).
148. Exh. GMP-JAN-C3.
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application, including the September 20, 2010, memorandum cited by the Appellants, are
covered by the designer's certification.

Moreover, even if any of the materials submitted by GMP are lacking the required
certification, such error is harmless. GMP has demonstrated that the materials submitted in
conjunction with its application and this appeal are credible and based on sound professional
judgment. Thus, based on these materials and their expert testimony, we conclude that GMP has
established, with a reasonable level of surety that the level spreaders will achieve the requisite
performance standards. The Appellants' have not shown any harm from any of the alleged
administrative defects in the certification submitted by GMP. Accordingly, we conclude that
GMP's application supplies the details required in sections 2.5 and 2.5.2 of the VSMM.

Therefore, we find no merit to Appellants' issue raised in Question 13.b.

M. Appellants' Question 13.c.i.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

c. Whether discharges from the Project as proposed will comply with the treatment
standards for new development set forth in the Vermont Storm water Management Manual, as
required by § 18-306 of the Vermont Stormwater Management Rule, including the following:

i. The Water Quality Treatment Standard, Section 1.1.1 of the Vermont Stormwater
Management Manual,;

Question 13.c.i. Findings of Fact

126. The discharges from the Project, as proposed, will comply with the Water Quality
Treatment Standard, Section 1.1.1 of the VSMM, as required by § 18-306 of the Vermont
Stormwater Management Rule. This finding is supported by finding 127, below.

127. GMP's application includes worksheets outlining how the Project meets the Water

Quality Treatment Standard. Exh. GMP-JAN-C13.

Question 13.c.1. Discussion

The VSMM states that the "objective of the [Water Quality Treatment Standard] is to

capture 90 percent of the annual storm events, and to remove 80 percent of the average annual
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post development total suspended solids load (TSS), and 40 percent of the total phosphorus (TS)
load."'*® Normally, this objective is met through the use of an "Acceptable STP" which is sized
according to an equation used to determine the "water quality storage Volume" or "WQ,."130
The WQ, is the volume of water, in acre-feet, that an STP must control to achieve the standard.

The Appellants' Brief does not address whether the Project meets this standard. To the
extent the Appellants argue that the Project does not satisfy the requirements for New Design
Alternative Systems contained in the VSMM and, therefore, does not provide reasonable surety
that the Project will meet the applicable treatment standards, we address these arguments under
Questions 13.a. and b., above.

GMP has produced technical analyses demonstrating that the STPs employed at the site
meet the Water Quality Treatment Standard contained in the VSMM.!51 Further, in a
memorandum dated September 20, 2010, the Project's designer, Venasse Hangen Brustlin, Inc.,
outlined the technical basis for the use of level spreaders to ensure that the Water Quality
Treatment Standard was met.!52 The technical basis supporting the use of level spreaders
included collaboration with State officials from Maine where similar practices are being
developed.!33 As discussed in detail under Questions 13.a., d., and e., we are not persuaded by
the Appellants' arguments that the level spreaders employed at the Project are improperly
designed and based on faulty modeling assumptions. Thus, we find no basis to conclude that the
discharges from the Project will violate the Water Quality Treatment Standard. Accordingly, we

find no merit to Appellants' issue raised in Question 13.c.i.

N. Appellants' Question 13.c.ii.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

149. Exh. GMP-JAN-C2 at 1.1.1.

150. Id.

151. See exh. GMP-JAN-C7 (showing how each receiving water was treated by a specific STP); exhs. GMP-
JAN-C13, C14,C16, C19 (containing WQ, analyses for individual STPs).

152. Exh. GMP-JAN-CI10 at 4.

153. Id.
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c. Whether discharges from the Project as proposed will comply with the treatment
standards for new development set forth in the Vermont Stormwater Management Manual, as
required by § 18-306 of the Vermont Stormwater Management Rule, including the following:

ii. The Channel Protection Treatment Standard, Section 1.1.2 of the Vermont
Stormwater Management Manual,;

Question 13.c.i1. Findings of Fact

128. The discharges from the Project, as proposed, are consistent with the Channel Protection
Treatment Standard, Section 1.1.2 of the Vermont Stormwater Management Manual, as required
by § 18-306 of the Vermont Stormwater Management Rule and 10 V.S.A. § 1264(e)(1). This
finding is supported by findings 129 through 136, below.

129. The Channel Protection Treatment Standard protects receiving waters from excessive
scour due to high flows. This is typically accomplished by capturing stormwater runoff from the
one-year 24-hour storm event and providing 12 to 24 hours of extended detention. If a
stormwater discharge is to a coldwater fish habitat, 12 hours of extended detention is required
and if a stormwater discharge is to a warmwater fish habitat, 24 hours of extended detention is
required. GMP. Exh. GMP-JAN-C2 at 1.1.2.

130. Under the standard established in the VSMM, site designers only need to provide the
detention time provided by the one-inch minimum-sized orifice. Some drainage areas on a
project may in fact provide less than 12-hours of extended detention, if the outlet structure design
has been reduced to the one-inch orifice. Burke pf. reb. at 10-11.

131. The term "disconnection" refers to directing runoff to pervious areas so that the runoff
either infiltrates into the ground or is filtered, as opposed to being discharged as concentrated
flow. Exh. GMP-JAN-C2 at 3.3.

132. For projects that have disconnected a majority of impervious surfaces, the VSMM
provides for an Alternative Design Standard for the CP, Standard. Burke pf. reb. at 10-11; tr.
7/13/12 at 137 (Burke).

133. To meet the Alternative Design Standard a designer must ensure the post development

peak discharge from the disconnected portion of the site is no greater than the peak discharge
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from that same portion of the site modeled as if 12 hours of detention were provided. Burke pf.
reb. at 10; tr. 7/13/12 at 144 (Burke); exh. GMP-JAN-C2 at 1.1.2.

134. Compliance with the CP, Standard is evaluated at a point along the receiving water(s).
In selecting this compliance evaluation point the designer may consider the amount of
contributing imperious area to the receiving water(s) and/or the pre-routed post-development
peak discharge from the site to the receiving water. The Alternative Design Standard for
Channel Protection was evaluated at a downstream confluence for the Project. Burke pf. reb. at
10.

135. During the permit application review for the Project, GMP worked with DEC to
determine a set of 17 analysis points for CP, compliance. Each of these analysis points
represents a discharge point, or a series of discharge points, located based on the existing
receiving stream network, where the total proposed upslope impervious area would exceed one
acre. Nelson pf. reb. at 46, 48; exh. GMP-JAN-C8.

136. Given that most of the Project's impervious surfaces are disconnected through the use of
the level spreader/vegetative buffer systems, GMP used the Alternative Design Standard of
VSMM Section 1.1.2 to evaluate whether there would be increases in peak discharge for the
1-year design storm between pre- and post-development conditions. Nelson pf. reb. at 46; exh.
GMP-JAN-CS; Burke pf. reb. at 9-10; tr. 7/13/12 at 111, 142-149, 165 (Burke).

137. Under the alternative design standard in VSMM Section 1.1.2., the designer sets up a
"test scenario" in HydroCAD which includes hypothetical ponds (in place of the actually
proposed STPs which accomplish the disconnection of runoff) to compare against the results for
the proposed suite of STPs. The test scenario model is then run using the standard approaches

for HydroCAD evaluation, as well as the VSMM directives and guidance. Nelson pf. reb. at 47.

Question 13.c.i1. Discussion

Title 10 Section 1264(e)(1) requires that all stormwater discharge permits be, at a

minimum, "consistent with the 2002 stormwater management manual." Further, the Vermont
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Stormwater Management Rule states that "new development . . . must obtain an individual permit
.. . consistent with the treatment standards for new development in the VSMM."154

The CP, standard is characterized as a "quantity control" in the VSMM, meaning that the
goal of the CP, standard is to control a certain volume of water to diminish the erosive force of
stormwater runoff.!>> Generally, STPs that provide 12 to 24 hours of extended detention meet
the CP, standard for new development.!3¢ The purpose of detaining runoff is to mitigate the
deleterious effects of a large volume of runoff entering a stream in a short time period.!>7 By
detaining the water in an STP, the water is released more gradually, and thus, with less impact to
the receiving waters. The only express exception to the extended detention requirement is set
forth in Section 1.1.2 of the VSMM:

For projects that have disconnected the majority of impervious surfaces per use of
the credits in Section 3 such that routing to a detention facility is not achieved, the
designer may use an alternative design standard. In these cases, the designer shall
demonstrate that the post-developed peak discharge from the disconnected portion
of the site for the one-year storm is no greater than the peak discharge from the
same portion of the site as modeled as if 12-hour detention were provided.!>8

The purpose of this exception, which is referred to as the "Alternative Design Standard," is to
encourage project designers to route runoff to non-structural BMPs, such as forested buffers, that
treat or control runoff in a manner that better mimics natural hydrologic processes, as opposed to
routing runoff to large structural STPs, such as retention ponds, that provide extended
detention.!3® This approach, which ANR has referred to as "lower impact development," seeks
to maintain existing hydrologic systems and to minimize the constructed footprint of the STPs
which are necessary to protect water quality.!¢0 In recognition of these principles, the
Legislature has stated that it is the goal of Vermont to "rely on structural treatment only when

necessary."161

154. Vt. Admin. Code 16-3-505:18-306.
155. Exh. GMP-JAN-C2 at 1.0.

156. Id. at 1.1.2.

157. Id.

158. Id.

159. Tr. 7/13/12 at 142—-144 (Burke).
160. Tr. 7/13/12 at 142—144 (Burke).
161. 10 V.S.A. § 1264(a).
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Still, neither approach, whether meeting the CP, standard via a structural STP providing
extended detention or low-impact development, is a perfect solution to stormwater pollution.
STPs that provide extended detention, which essentially act like bathtubs, cannot always hold a
volume of water for the required 12 or 24 hours because to do so would require an extremely
small outlet orifice which would be subject to clogging.162 As a result, the VSMM recognizes
that the minimum detention time required for an STP design is limited to the detention time
provided by the one-inch minimum orifice.!3 Further, structural STPs like ponds require
considerable earth disturbance to construct, which is an environmental impact that is additional
to the stormwater generated by the Project.!164

Similarly, the low-impact approach to development has its limitations as well.
Stormwater management is a "rapidly evolving" field and many of the STPs associated with low-
impact development are new and less proven, whereas detention ponds have known pollutant
removal efficiencies.!®> Accordingly, the VSMM contains treatment standards, including CP,,
that can be met through structural STPs that provide detention, and the VSMM also contains the
Alternative Design Standard, the purpose of which is to provide "some assurance that CP, will be
met" while "meeting the goal of trying to . . . maintain hydrology."16¢

The Appellants argue that Section 1.1.2 of the VSMM restricts the circumstances under
which the Alternative Design Standard may be applied. The Appellants contend that the
Alternative Design Standard is an option that is exclusively available "[f]or projects that have
disconnected the majority of impervious surfaces per use of the credits in Section 3 such that
routing to a detention facility is not achieved."167 Therefore, the question before us is whether

ANR erred by interpreting the VSMM to allow the Project to apply the Alternative Design

162. Sometimes due to the minimum orifice requirement, structural STPs may only provide as little as 20 minutes
of detention for smaller storms. Exh. GMP-JAN-C2 at 1.1.2 ("Site designers only need to provide the detention time
provided by the one-inch minimum orifice size."). See tr. 7/13/12 at 135-136 (Burke).

163. Exh. GMP-JAN-C2 at 1.1.2.

164. In testimony, ANR's expert stated that the design for the Project was informed by ANR's experience with the
Sheffield Wind Project. In that case, ANR approved traditional detention ponds which, while working adequately to
control stormwater, were large and were in of themselves, significant impacts to the mountain. Tr. 7/13/12 at 155
(Burke).

165. Exh. GMP-JAN-C2 at 2.5; tr. 7/13/12 at (Burke).

166. Tr.7/13/12 at 144—145 (Burke).

167. Exh. GMP-JAN-C2 at 2.5.2 (emphasis added).



Docket No. 7628 A-E Page 71

Standard to meet the CP, treatment standard, despite the fact that the Project does not qualify for
any of the credits contained in Section 3 of the VSMM.

The Appellants contend that the plain language of the VSMM precludes the application
of the Alternative Design Standard because the Project does not meet the requirements for any of
the credits contained in Section 3 of the VSMM.!68 The Appellants contend that in seeking
affirmation on appeal of the Operational Permit, ANR and GMP are essentially requesting that
the Board amend the requirements of the VSMM without the public process required by a
rulemaking. Appellants further argue that the VSMM provides no discretion to deviate from its
requirements. The Appellants contend that their strict interpretation of the VSMM is necessary
to achieve the State water policy of Vermont, which requires the provision of "clear, consistent
and enforceable standards" for the protection of water quality.!%? In the alternative, the
Appellants argue that even if the Alternative Design Standard could be applied in this case,
GMP's hydrologic model underestimates the amount of runoff produced by the Project.!70

GMP replies that, pursuant to 10 V.S.A. § 1264 and the Vermont Stormwater
Management Rule, Operational Permits need only be "consistent with" the VSMM, as opposed to
strict compliance.!”! GMP also argues that the VSMM only requires that GMP demonstrate "to
the Agency's satisfaction and with a reasonable level of surety," that the Project will meet the CP,
Standard and further, that the Alternative Design Standard is the only reasonable method to make
such a demonstration.! 72 Finally, GMP argues that the Appellants' strict interpretation of the
VSMM will lead to "absurd" results.!73

ANR also opposes the Appellants' strict reading of the VSMM by arguing that the words
"per the use of credits in Section 3" do not signify an exclusive requirement for projects
proposing to use the Alternative Design Standard to comply with those credits.!74 Instead, ANR

contends, it is the Project's disconnection of impervious surfaces that is the more important

168. Appellants Brief at 38.

169. 10 V.S.A. § 1250.

170. Appellants Brief at 40.

171. 10 V.S.A. § 1264(e)(1); GMP Brief at 78.

172. GMP Brief at 95 (internal quotation marks omitted).
173. GMP Brief at 95.

174. ANR Brief at 39.
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consideration.! 7> According to ANR, it would be unreasonable to require projects seeking to
apply the Alternative Design Standard to implement the voluntary credits contained in Section 3
because, by implementing those credits, the Project would be relieved of meeting the CP,
standard, thus obviating the utility of the Alternative Design Standard altogether. ANR further
argues that their interpretation is the only reasonable interpretation of the VSMM which would
accomplish the Legislature's stated policy goal of using structural practices only when necessary.

It is undisputed that the Project under review here does not rely on any of the credits in
Section 3, including the WHPC, which was specifically developed for high altitude wind
projects.! 76 However, in our view, Appellants have misread the plain language of Section 1.1.2
of the VSMM. In advancing their narrow reading of Section 1.1.2, the Appellants assert that "the
Alternative Design Standard is only available to demonstrate compliance 'for projects that have
disconnected the majority of impervious surfaces"!’7 Significantly, though, the limiting word
"only" does not appear anywhere in Section 1.1.2, nor do we read this language to compel the
inference that the word "only" was intended to be read into Section 1.1.2. Rather, we read
Section 1.1.2 to simply state expressly that in the case of disconnected projects using Section 3
credits, the Alternative Design Standard may be used. Beyond that, there is nothing in the
language of Section 1.1.2 that either authorizes or prohibits the use of the Alternative Design
Standard in other cases.

We agree with GMP that the Legislature intended only for stormwater discharge permits
to be "consistent" with the VSMM, as opposed to requiring strict compliance or conformity.!78
The Vermont Stormwater Management Rule similarly states that permits shall be "consistent”
with the VSMM's treatment standards.!7® Therefore, ANR has discretion to tailor an individual
stormwater permit to achieve its intended purpose of protecting water quality so long as such

permit is consistent with the VSMM and meets the other statutory criteria for discharge

175. ANR Brief at 40.

176. Nelson pf. reb. at 15-16.

177. Appellants Brief at 38 (emphasis added).

178. See BLACK'S LAW DICTIONARY 308 (6th ed. 1990) (defining consistent as "[h]aving agreement with itself or
something else; accordant; harmonious; congruous; compatible; compliable; not contradictory."). See Town School
Dist. of St. Johnsbury v. Town School Dist. of Topsham, 122 Vt. 268, 272 (1961) (holding that it is a standard
cannon of statutory construction to presume that statutory language is chosen advisedly).

179. Vt. Admin. Code 16-3-505:18-306(a)(1).
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permits.180 Further, ANR has discretion in choosing the manner that an applicant "provides,
with a reasonable level of surety, . . . how the system will achieve the requisite performance
standards" in reviewing New Design Alternative Systems under Section 2.5.2 of the VSMM. 181
Thus, in light of the discretion that has been reserved to ANR pursuant to the Vermont
Stormwater Management Rule, it is useful to review the context under which the Alternative
Design Standard was drafted to determine whether it was reasonable for ANR to interpret the
VSMM to allow the use of the Alternative Design Standard for the purposes of complying with
the CP, Standard in Section 1.1.2 of the VSMM.182 The Legislature has expressed a clear
preference for allowing non-structural STPs where possible.!33 Further, ANR's expert testified
the Alternative Design Standard was included in the VSMM in order to allow developers to
implement lower impact designs without having to meet the requirement for a structural STP.184
With the foregoing context in mind, we find no error in ANR's interpretation of the
VSMM to permit the application of the Alternative Design Standard in this case. We conclude
that the narrow reading sought by the Appellants would lead to an irrational result in this case
because it would require GMP to install structural STPs where they are not necessary to protect

water quality, while causing additional environmental impacts through increased clearing.!85

180. See 10 V.S.A. § 1264(e)(1) ("The permit shall contain additional conditions, requirements, and restrictions
as the secretary deems necessary to achieve and maintain compliance with the water quality standards.").

181. Exh. GMP-JAN-C2 at 2.5.2.

182. Gasoline Marketers of Vt., Inc. v. Agency of Natural Res., 169 Vt. 504, 508 (1999) (“[A]bsent a clear and
convincing showing to the contrary, decisions made within the expertise of administrative agencies are presumed to
be correct, valid, and reasonable”™).

183. 10 V.S.A. § 1264(a).

184. Tr. 7/13/12 at 144 (Burke) ("we felt it was necessary to provide some type of alternative such that we weren't
discouraging . . . [the maintenance of natural hydrology] rather than . . . send it to one large basin at the bottom of the
hill. And this was our best shot at it when it was incorporated into the manual."); see, 10 V.S.A. 1264(a) (expressing
policy preference for non-structural STPs). See In re Williston Inn Group, 2008 VT 47 9 19 (upholding an agency's
interpretation where it was consistent with regulation's purpose).

185. See Craw v. District Court of Vermont, Unit No. 1, Windham Circuit, 150 Vt. 114, 119 (1988) ("Such a
holding would glorify a technicality and exalt an absurdity. A presumption obtains against a construction that would
lead to absurd results.") ANR's expert testified that the implementation of structural STPs on ridgelines in other
similar wind projects had resulted in at least one "Olympic sized" detention facility located on mountain tops that
was likely not necessary to protect water quality. Tr. 7/13/12 155 (Burke). Given the sensitive nature of these
natural areas, we conclude that it is appropriate for ANR to have the flexibility to approve less intensive designs,
assuming that these designs are adequately protective of the environment. As discussed in this Order, we conclude
that ANR has demonstrated that the permits issued for the Project are conservatively designed and contain adequate

(continued...)
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The Appellants have not demonstrated that ANR's interpretation constitutes compelling error,
particularly in light of our conclusion that the Project's level spreaders are properly designed and
based on valid modeling assumptions.!86

Having determined that ANR's decision to permit the application of the Alternative
Design Standard is consistent with the VSMM and the CP, Standard, we must examine the
soundness of the model GMP used to demonstrate that the level spreaders will meet the
Alternative Design Standard. Under the Alternative Design Standard, GMP must "demonstrate
that the post-developed peak discharge from the disconnected portion of the site for the one-year
storm is no greater than the peak discharge from the same portion of the site as modeled as if
12-hour detention were provided."!87 The Appellants contend that the Project cannot meet this
standard for three reasons. First, the Appellants challenge the modeling assumptions used in
GMP's calculation of runoff from the Project.!®8 Second, the Appellants contend that the
topography of the vegetated buffers will cause runoff to recollect and discharge faster than
anticipated.!8° Third, the Appellants argue that GMP's monitoring locations are located too far
downstream from the actual points of discharge. According to the Appellants, GMP cannot
demonstrate that the upstream portions of the receiving waters will meet the treatment standards
and, therefore, the Project is violating the VSMM and the VWQS.190

The Appellants' first argument is directly raised by Questions 13.d. and e., which are
discussed later in this Order. For the reasons discussed under Questions 13.d. and e., we
conclude that GMP's hydrologic model complies with all applicable standards and does not
underestimate the volume of runoff produced by the Project. The Appellants' third argument has
already been addressed above in our discussion under Question 10, where we concluded that

GMP's monitoring locations and plan of study meet the applicable standard set forth in Section

185. (...continued)
safeguards to protect the environment.

186. See supra pp. 55-63; infra pp. 80-82.
187. Exh. GMP-JAN-C2 at 1.1.2.

188. Appellants Brief at 40—43.

189. Appellants Brief at 44.

190. Appellants Brief at 54.
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2.5.2 of the VSMM and will adequately assess whether the Project is meeting the treatment
standards, including the CP, Standard.!°!

Turning to the Appellants' second argument, GMP selected buffer areas that reflected
their modeling assumptions by limiting slopes to under 30% and avoiding existing stream
channels.!®2 GMP's model also included a roughness coefficient to account for wooded
conditions in the buffer.!?3 Finally, GMP conservatively sized the level spreaders to control the
volume of water discharging from the level spreaders to prevent erosive forces in the forested
buffers.!94 Based on this evidence, we conclude that GMP has demonstrated that the forested
buffers will function as designed.

GMP has demonstrated that, by meeting the Alternative Design Standard, the level
spreaders used at the Project will be as protective of the environment as if structural STPs were
implemented.!?> We agree with ANR that this is a rational approach to protecting the Project's
receiving waters, consistent with the requirements of the VSMM, and it fulfills the Legislature's
stated policy of relying on structural treatment only when necessary. Accordingly, we conclude
that the Operational Permit is consistent with the VSMM's CP, Standard. Therefore, we find no

merit to Appellants' issue raised in Question 13.c.ii.

O. Appellants' Question 13.c.iii.—v.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

c. Whether discharges from the Project as proposed will comply with the treatment
standards for new development set forth in the Vermont Storm water Management Manual, as
required by § 18-306 of the Vermont Stormwater Management Rule, including the following:

iii. The Groundwater Recharge Treatment Standard, Section 1.1.3 of the Vermont
Stormwater Management Manual,;

191. See supra pp. 44—-48.

192. Nelson pf. reb. at 23-24.

193. Nelson pf. reb. at 23.

194. Nelson pf. reb. at 21-27; exh. GMP-JAN-Reb-1.

195. Tr. 7/12/12 at 88—89 (Nelson). See exh. GMP-JAN-C-8 (analysis showing that post-development peak
discharges will be comparable to hypothetical design providing detention).
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iv. The Overbank Flood Protection Treatment Standard, Section 1.1.4 of the Vermont
Stormwater Management Manual; and

v. The Extreme Flood Protection Treatment Standard, Section 1.1.5 of the Vermont
Stormwater Management Manual.

Question 13.c.i1i.—v. Findings of Fact

138. As required by § 18-306 of the Vermont Stormwater Management Rule, the discharges
from the Project, as proposed, will comply with the Groundwater Recharge Treatment Standard
(Section 1.1.3 of the VSMM), the Overbank Flood Protection Treatment Standard (Section 1.1.4
of the VSMM), and the Extreme Flood Protection Treatment Standard (Section 1.1.5 of the
VSMM). This finding is supported by findings 139 and 140, below, and the findings under
Questions 13.a., d., and e.

139. The application for the Operational Permit included: Schedule A forms detailing how
each receiving water was treated by a specific STP; a downstream analysis summary spreadsheet
containing the hydrologic analyses for the 10- and 100-year storm; and a Project groundwater
recharge analysis. Nelson pf. (Vol. 2) at 6; exhs. GMP-JAN-C7, C9, and C14.

140. The Project complies with the Groundwater Recharge, Overbank, and Extreme Flood
Protection Treatment Standards as required by the VSMM. Nelson pf. (Vol. 2) at 14.

Question 13.c.i11.-v. Discussion

The Groundwater Recharge Treatment Standard requires that new development maintain
the "average annual recharge rate for the prevailing hyrdologic soil group."!9¢ The Overbank
Protection and Extreme Flood Protection Treatment Standards are designed to ensure that new
development does not cause the post-development peak-discharge rate to exceed the 10-year and
100-year, 24-hour events.!97

Though the Appellants have provided neither discussion nor argument in their Brief on
these treatment standards specifically, the Appellants generally argue that the Project will fail to

meet the applicable treatment standards because GMP's hydrologic model underestimates the

196. Exh. GMP-JAN-C2 at 1.1.3.
197. Exh. GMP-JAN-C2 at 1.1.4-1.1.5.
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peak discharge of runoff from the Project.!?8 We address the Appellants' arguments regarding
GMP's modeling assumptions in detail under Questions 13.d. and e., below. To the extent that
the Appellants have argued that level spreaders will fail to meet these treatment standards due to
design flaws, we have already addressed those arguments under Question 13.a., above.

GMP has produced technical analyses demonstrating that the STPs employed at the site,
including the level spreaders, meet the Groundwater Recharge, Overbank, and Extreme Flood
Protection Treatment Standards contained in the VSMM.!?? The Appellants have failed to
present persuasive evidence that would lead us to conclude that the discharges from the Project
are violating the treatment standards implicated here. Accordingly, we are satisfied that the
Project meets the Groundwater Recharge, Overbank, and Extreme Flood Protection Treatment
Standards as required by the VSMM. Therefore, we find no merit to Appellants' issue raised in

Questions 13.c.1ii. through v.

P. Appellants' Questions 13.d.—e.

Whether the Project as proposed complies with the Vermont Stormwater Management Manual,
including the following:

d. Whether Applicant's water quality peak flow calculations use a curve number that
under estimates runoff and time of concentration in contravention of the procedures required in
Section 1 of the Vermont Stormwater Management Manual.

e. Whether the utilization of inaccurate water quality peak flow calculations will result in
under-designed stormwater systems which have the potential to pollute Vermont's waters in
violation of the Vermont Stormwater Management Manual and the Vermont Water Quality
Standards.

Question 13.d.—e. Findings of Fact

141. The Applicant's water quality peak flow calculations use a curve number ("CN") that

appropriately estimates runoff and Time of Concentration ("Tc") as required by the procedures in

198. Goll pf. at 31 ("Without an accurate model, the project will most likely not meet the Treatment Standards of
the VSMM.").

199. See exh. GMP-JAN-C7 (showing how each receiving water was treated by a specific STP); exh. GMP-JAN-
C9 (containing the hydrologic analyses for the 10- and 100-year storms); exh. GMP-JAN-C14 (detailing GMP's

groundwater recharge analysis).
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Section 1 of the Vermont Stormwater Management Manual and will result in appropriately
designed stormwater systems in compliance with VSMM and the VWQS. This finding is
supported by findings 142 through 161, below.

142. Proper stormwater management requires the implementation of stormwater runoff
controls to ensure that the post-development peak discharge rate at a given location is no greater
than the peak discharge rate at that same location for pre-development, existing conditions. This
requires a calculation of the peak discharge rate for pre-development, existing conditions and a
calculation of the peak discharge rate for post-development conditions. Lake pf. at 4.

143. The peak discharge rate is important for proper stormwater management, because it
determines the erosive force of water. The most commonly accepted method for calculating the
peak discharge rate is based on a model developed by the United States Department of
Agriculture Natural Resources Conservation Service ("USDA-NRCS"), and is referred to as
Technical Release-55, or TR-55. The TR-55 model is incorporated into a number of different
software programs, including the HydroCAD Model. Lake pf. at 4-5.

144. The four main inputs necessary to calculate the peak discharge rate using TR-55 are as
follows: (1) the rainfall event in inches; (2) the size of the drainage area; (3) the CN; and (4) the
Tc. The rainfall event and the size of the drainage area can be measured directly, and are
straightforward numbers. Lake pf. at 7.

145. The CN is the measurement of runoff volume from a given storm event and is dependent
upon the underlying soil type and soil cover. When surfaces are assigned a higher CN, that
reflects the fact that more water is expected to run off the surface, with less water being absorbed
into the underlying soil. For a comparatively lower curve number, less water will run off the
surface, and more will be absorbed. Where a drainage area is composed of more than one soil
type or cover, a weighted runoff Curve Number is used that is based on the respective surface
area of each type of soil type with each type of cover in the drainage area. Lake pf. at 5-6;
Nelson pf. reb. at 31; Nelson pf. (Vol. 2) at 8-9.

146. Tc is defined as the time it takes surface water from the hydraulically most distant point
in the drainage area to reach the design point. The Tc is determined by the shape and steepness

of the drainage area. It has a great impact on the peak discharge rate at the drainage area outlet.



Docket No. 7628 A-E Page 79

The shorter the Tc, the higher the peak discharge rate will be due to the storm runoff volume
leaving the basin faster. Conversely, the longer the Tc, the lower the peak discharge rate will be.
Lake pf. at 11.

147. The hydrograph time increment value ("dt") is the interval of time at which
computations of runoff rates are performed within the HydroCAD modeling. If time increments
are too long, the calculations may result in a lower peak discharge rate. If the peak discharge
rates that have been calculated are lower than actual rates, the stormwater treatment practices
may be undersized and in a storm event more water than anticipated will be routed through the
stormwater treatment practices increasing the risk of a system failure. Lake pf. at 14;

Nelson pf. reb. at 43.

148. TR-55 uses the CN and the number of inches of rainfall for a given storm event, and the
surface area of a given drainage to determine the volume of runoff that a particular storm event
will produce for that drainage. Once runoff volume is calculated, TR-55 is used to calculate the
peak discharge rate by combining the runoff volume with the Tc. Lake pf. at 6.

149. The USDA-NRCS has published a CN table for a variety of given soil types and soil
covers, and have published guidance documents on how to determine CNs for other ground
covers. Gravel roads without rights of way are included in the USDA-NRCS table and in the
HydroCAD Curve Number table, and are assigned a Curve Number of 96. Lake pf. at 56 and 8.

150. DEC does not prescribe a specific CN value associated with all impervious surfaces that
are regulated under the VSMM. Rather, it is the responsibility of the designer to assign specific
CN values that are representative of a site and the associated post-development land over
conditions. Nelson pf. reb. at 32.

151. The Project CNs were determined based on TR-55 guidance. For those Project areas
that corresponded directly with a particular NRCS cover type and hydrologic condition, the
associated CN value was used. Project areas that did not correspond directly with a particular
NRCS cover type and hydrologic condition were treated as non-standard cover-type areas, and
conservative CN values were developed based on professional judgment in consultation with
DEC and were confirmed based on the direction provided by HydroCAD for establishing CN
values for non-standard, special conditions. Nelson pf. reb. at 32; exh. GMP-JAN-Reb-4.
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152. The HydroCAD modeling for the Project did not use standard CN values for the turbine
pads, the crane paths, crane pads, and upper access roads at the Project site. Nelson pf. reb. at
32-33.

153. The turbine pads are not considered impervious surfaces that fall under the jurisdiction
of the Operational Permit. However, the turbine pads are modeled as surfaces that contribute to
drainage in the receiving waters in the operational stormwater models. Nelson pf. reb. at 33.

154. Turbine pad construction involves similar materials and methods as are used in
constructing electrical substations in Vermont. ANR has for many years treated substations as
pervious surfaces and excluded them from the jurisdiction of the operational phase stormwater
program. Like substations, the turbine pads will be constructed of coarse uncompacted shot rock.
Based on electrical substations and stormwater permitting in Vermont, a CN value was assigned
to the turbine pads that is consistent with the way substations are treated. Nelson pf. reb. at 33.

155. The lower portion of the Project access road, which extends from Vermont Route 100
up to the substation and maintenance building, will be accessed by passenger vehicles and a
typical gravel road surface has been specified for this segment. A corresponding CN value of 98
has been assigned in the HydroCAD modeling for the Project. Nelson pf. reb. at 34; exh.
GMP-JAN-C4 at Sheet C-132, Detail DS, note 2.

156. The upper portion of the Project access road, which extends the crane path and the crane
pads to the substation, will have limited usage by light trucks and will have a more porous, larger
diameter shot rock surface than the gravel road surface. The upper access road, crane paths, and
crane pads, depending on underlying soil types, were assigned CN values of 89 and 91 in the
HydroCAD modeling for the Project. Nelson pf. reb. at 34-36; exh. GMP-JAN-C4 at Sheet
C-132, Detail DS, note 2.

157. The turbine pads will be scarified and subject to infiltration testing following the
completion of construction to ensure their porosity. The notes and details provided for the
turbine pads and adopted by the Operational Permit state that these surfaces must be tested after
construction to ensure minimum infiltration rates of at least one inch per hour and must perform
as relatively permeable surfaces, as modeled. Nelson pf. reb. at 38-39; exh. GMP-JAN-C4 at
Sheet C-132, Detail D10.
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158. GMP conducted on-site testing of the road surface materials of the upper access roads to
determine the void ratio of the materials in order to calculate a runoff curve number for the actual
material installed at the access road. The on-site testing indicated a minimum void ratio of 16.3
percent, which results in a computed CN value of 77.5. Nelson pf. reb. at 42; exh.
GMP-JAN-Reb-6.

159. The HydroCAD modeling for the Project used a minimum Tc¢ value of 6 minutes, which
is the recommended minimum value in TR-55. This is standard practice for all stormwater
permit applications prepared in Vermont. Nelson pf. reb. at 45.

160. The HydroCAD modeling for the Project assigned a maximum length of 100 feet to
sheet flow. This is consistent with TR-55 guidance, which specifies a maximum sheet flow
length of 100 feet. Nelson pf. reb. at 28.

161. The HydroCAD modeling for the Project used 0.1 hours as the hydrograph time
increment, which is the commonly accepted standard time increment used in Vermont for

modeling operational stormwater systems. Nelson pf. reb. at 43.

Question 13.d.-e. Discussion

To design the stormwater management STPs employed at the Project, GMP modeled the
amount of stormwater discharging from impervious surfaces constructed at the Project site. The
purpose of this model is to calculate what is referred to as "peak flow" or "peak discharge" which
represents the amount of water that runs off the developed site.200 In its model, GMP assigned a
CN to each type of surface that was to be present at the Project site. The CN represents the
amount of water that discharges from the surface as opposed to infiltrating into the ground.20!
Generally speaking, more porous surfaces such as forest or meadow, receive a lower CN, while
impervious surface receives a higher CN, representing the larger amount of water that would
discharge from that surface.202

Another input to the model is the Tc, which represents "the computed time that it takes

for a theoretical drop of water to move from the most hydrologically remote portion of the

200. Goll pf. at 3, 23.
201. Tr.7/12/12 at 43 (Nelson).
202. Id.
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watershed to the base of the watershed."?%3 In this case, GMP assigned a minimum value of
6 minutes for all small watersheds.2%4 Smaller Tc values represent water reaching a point
quicker and therefore, result in a higher peak flow.

The Appellants argue that the CN and Tc values assigned by GMP underestimate the
amount of water that will discharge from the Project.20> Therefore, the Appellants contend, the
STPs employed to manage that runoff will be undersized and fail to meet the treatment standards
contained in the VSMM. Accordingly, we must determine whether GMP's model inputs comply
with any applicable standards set forth in the VSMM and whether GMP's model is generally
reliable because the Project will not meet the applicable Treatment Standards if the model
underestimates the volume of runoff generated by the Project.206

The VSMM does not set general standards for the selection of CN values. Instead, the
VSMM states that "[t]he models TR-55 or TR-20 (or approved equivalent) shall be used for
determining peak discharge rates."297 The TR-20 and TR-55 models contain standard CN values
for various constructed surfaces.298 Additionally, the VSMM limits the length used in Tc
calculations to 100 feet:

The length of overland flow used in . . . [Tc] calculations shall be typically limited
to no more than 100 feet for post-developed conditions. However, this length can
be increased to 150 feet if [the] pervious off-site area is part of the contributing
drainage area and a component of the Tc calculation.20?

Turning to the merits of this issue, we are not persuaded by the Appellants' arguments
regarding CN values. While the Appellants are correct that there are standard CN values for

gravel road, it is also true that a designer may use an estimated CN number for "special

203. Nelson pf. reb. at 44.

204. Id. at45.

205. Appellants Brief at 40—41. The Appellants' prefiled testimony also addresses a third input to the model
called Time Increment. The Appellants' Brief does not raise any issue regarding this input. Therefore, we have no
basis for reviewing this issue any further in this Order.

206. This more general analysis is necessary to complete our findings under Question 13.c., which asks whether
the Project meets the five treatment standards contained in the VSMM.

207. Exh. GMP-JAN-C2 at 1.1.2.

208. Torrizon pf. at 7.

209. Exh. GMP-JAN-C2 at 1.1.2.
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conditions."?1? We find no applicable standard in the VSMM limiting a designer's discretion to
determine where a special condition exists. In this case, the Project designer determined that the
crane path and access road would function differently than a standard gravel road based on the
geological composition of the shot-rock used to construct these surfaces.2!! This use of
professional judgment was further based on the designer's previous experience with the Sheffield
Wind Project.2!2 Finally, the testing of the actual constructed surface of the access road found
that the access road has a calculated CN of 77 which is even less than the 89 or 91 assigned in
GMP's model.2!3 Based on this evidence, we conclude that GMP's use of special condition CN
values for the access road is conservative and was appropriately based on sound professional
judgment.

We are also not persuaded by the Appellants' arguments regarding the Tc model input. In
its model, GMP assigned a value of 6 minutes from all small watersheds, which is the
recommended minimum value in TR-55.214 Appellants argue that GMP should have calculated
the Tc for each small watershed instead of assigning the minimum value.2!5 GMP has presented
persuasive evidence that the assumed 6-minute Tc values are technically appropriate for the
Project and are in keeping with standard practice in Vermont.2!6 Additionally, the Appellants'
have not rebutted GMP's testimony that adopting the Appellants' recommended Tc values would
not result in a significant change to the overall design of the Project.2!7 While the Appellants'
suggested modeling methodology may also be technically acceptable, the Appellants have

presented no persuasive evidence showing that their modeling assumptions are necessary to

210. Exh. GMP-JAN-Reb-4 at 2 ("This approach may also be useful for . . . artificial soil profiles where the total
voids are known.").

211. Neslon pf. reb. at 32-35 ("Based on our prior experience with similar surfaces at other projects, we know
that shot rock surfaces are substantially different than a traditional gravel road, and there is no standard CN value
provided in TR55 or HydroCAD that corresponds to the design of the roads, crane paths, and crane pads using shot
rock. As with the turbine pads, we determined that these shot rock surfaces were a non-standard, 'special condition'
land cover type, and in consultation with DEC determined that they should be assigned a CN value of 89 or 91.").

212. Tr.7/12/12 at 55 (Nelson).

213. Id.; exh. GMP-JAN-Reb-6.

214. Nelson pf. reb. at 45.

215. Goll pf. at 31.

216. Nelson pf. reb. at 45.

217. Id.
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maintain the quality of the receiving waters. Accordingly, we conclude that GMP's modeling
assumptions comply with the VSMM and will not contribute to a violation of the VWQS.

Therefore, we find no merit to Appellants' issue raised in Questions 13.d. and e.

Q. Appellants' Question 14

Whether the Project as proposed meets the requirements of the Vermont Water Quality
Standards, including the following:

a. Whether discharges from the Project as proposed will result in a reduction in the level
of water quality in violation of Section 1-03.C.

b. Whether discharges from the Project as proposed will meet the following criteria:

i. The proposed discharge is in conformance with all applicable provisions of the
Vermont Water Quality Standards, as required by Section 1-04.A.1;

ii. There is neither an alternative method of waste disposal, nor an alternative
location for waste disposal, that would have a lesser impact on water quality including the
quality of groundwater, or if there is such an alternative method or location, it would be clearly
unreasonable to require its use, as required by Section 1-04.4.2;

iii. The receiving waters will have sufficient assimilative capacity to accommodate
the proposed discharge, as required by Section 1-04.4.6; and

iv. Assimilative capacity has been allocated to the proposed discharge consistent
with the classification set forth in Chapter 4 of the Vermont Water Quality Standards, as
required by Section 1-04.A4.7.

c. Whether discharges from the Project will result in violations of the Water Quality
Criteria in Chapter 3 of the Vermont Water Quality Standards.

Question 14 Findings of Fact

162. The discharges from the Project, as proposed, will meet the requirements of the
applicable criteria identified in Chapters 3 and 4 of VWQS. This finding is supported by
findings 163 through 167, below, and the findings under Questions 9 and 13, above.

163. The Project's design and application materials demonstrate that level spreaders and
associated vegetated buffers, in conjunction with permit terms and conditions, provide a
reasonable level of surety that the Alternative STP design will attain the applicable treatment
performance standards. Burke pf. reb. at 13.

164. The Operational Permit issued for the Project provides a reasonable assurance that the
Project will not violate VWQS, and thus supports the issuance of the Section 401 Water Quality
Permit. Nelson pf. reb. at 54.
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165. The Project will maintain and protect water quality as required by Section 1-03.C. Burke
pf. reb. at 13; Nelson pf. reb. at 54.

166. The monitoring protocol required under Condition 14 of the Operational Permit will
detect excessive inflows to the level spreader, which would therefore be subject to remedial
action, either through modifying the contributing surface to decrease runoff or revising the design
of the STP. Nelson pf. reb. at 42.

167. The ongoing monitoring plan of study and subsequent certification and inspection
requirements referenced in the Operational Permit will ensure that the Alternative STP design
meets the treatment standards set forth in the VSMM over the life of the Project. Burke pf. reb.
at 13.

Question 14 Discussion

Under 10 V.S.A. § 1264(h), qualifying stormwater discharge permits are entitled to a
presumption of compliance with the VWQS.218 For the reasons discussed above we conclude
that the Operational Permit complies with the VSMM and contains the conditions necessary to
achieve and maintain compliance with the water quality standards. Accordingly, we conclude
that the Operational Permit is entitled, pursuant to Section 1264(h), to a presumption of
compliance with the VWQS. Therefore, the Appellants bear the burden of presenting evidence
to rebut this presumption.

The Environmental Court has assessed evidence presented to rebut this presumption
against a benchmark measure of the receiving waters' quality and uses when considering whether
certain additional permit conditions were required.2!® In this case, GMP has presented a
benchmark study outlining existing water quality and uses.?2? The Appellants have not

presented persuasive evidence demonstrating that the Operational Permit will cause or contribute

218. See 10 V.S.A. § 1264 (g)(1). The criteria to receive the benefit of this presumption of compliance include
the following standard: "[TJhe secretary shall, for new stormwater discharges, require a permit for discharge of,
regulated stormwater runoff consistent with, at a minimum, the 2002 stormwater management manual." 10 V.S.A.
§ 1264(e)(1).

219. In re Sheffield Wind Project, No. 252-10-08 Vtec, slip op. at 12 (Vt. Envtl. Ct. Sept. 29, 2009) (Wright, J.)
("[a]n agreed or otherwise established benchmark of the existing uses and existing quality of the receiving waters is
necessary against which to measure that evidence").

220. See Exh. GMP-JAN-E3.
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to a reduction of the quality or uses of the receiving waters. Therefore, we have no basis to
conclude that the Project is violating or will cause a violation of the VWQS.

Even if we did not apply the compliance presumption discussed above, we find that the
Operational Permit satisfies the provisions of the VWQS cited by Appellants in Question 14.
GMP and ANR have presented persuasive evidence and testimony that the Project will not result
in a reduction of water quality as required by Section 1-03.C.22! Further, the Operational Permit
contains strict monitoring and compliance protocol designed to prevent a reduction in water
quality over the life of the Project.222 Therefore, we find that the Operational Permit will not
result in a reduction of water quality.

Turning to Appellants' Question 14.b.1. regarding the requirements of Section 1-04.A.1 of
the VWQS, which requires that the Operational Permit conform to "all applicable" portions of
the VWQS, we conclude that this question is framed in an impermissibly broad manner. As we
have observed earlier in this Order, "the applicant is entitled to understand in what respect an
appellant believes that the application fails to meet [the applicable regulatory] criteria."?23
Question 14.b.1. fails to give notice as to what specific criteria contained in the VWQS the
Project fails to achieve. Thus, the Appellants have failed to meet the threshold under Section
1-04.A.2. Accordingly, we will not address this broad question but instead will examine the
Appellants' other subparts to this question, which at least indicate specific provisions of the
VWQS.

Under Section 1-04.A.2, a discharge permit must contain a method and location for waste
disposal that will have the least impact on water quality, unless it would be unreasonable to
require such a method or location. The Appellants argue that Acceptable STPs, as opposed to
level spreaders, would have a lesser impact on water quality.224 For the reasons discussed under
Question 13, above, we do not find that Acceptable STPs would have a lesser impact on water

quality. Therefore, we do not conclude that GMP is required to implement them. We find that it

221. See e.g., Nelson pf. reb. at 14—15 (outlining the overall design of the Project's stormwater features); Burke
pf. reb. at 12—13 (describing how level spreaders will function).

222. See e.g., Nelson pf. reb. at 42.

223. In re: Unified Buddhist Church, Inc., Docket No. 253-10-06 Vtec, slip op. at 5 (Vt. Envtl. Ct., May 11,
2007) (Wright, J.).

224. Appellants Brief at 53.
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would be unreasonable to require the replacement of level spreaders without evidence that the
level spreaders are not functioning as intended because such replacement would result in the
additional disturbance of approximately 12 acres of land.22>

We further find that the Operational Permit complies with Sections 1-04.A.6 and 7 of the
VWQS.226 Section 1-01. B.7 of the VWQS defines "assimilative capacity" as "a measure of the
capacity of the receiving waters to assimilate wastes without lowering their quality below the
applicable water quality standards." Therefore, we conclude that the issue of "assimilative
capacity" is synonymous with the question of whether the Project will reduce water quality. We
find that the Operational Permit will protect water quality and prevent a lowering of water quality
below any applicable water quality standards.227 We also conclude that the Operational Permit
will not lead to a violation of the Water Quality Criteria contained in Chapter 3 of the VWQS for

the same reasons. Accordingly, we find no merit to Appellants' issue raised in Question 14.

R. Appellants' Question 15

Whether the Project as proposed complies with the Vermont Interim Anti-Degradation
Implementation Procedure, including the following:

a. Whether the Project as proposed qualifies for any of the presumptions provided for in
Section IX.D.l of the Vermont Interim Anti-Degradation Implementation Procedure, including
whether discharges from Applicant's Project are in compliance with the Vermont Stormwater
Management Manual and any additional best management practices that will be used to control
the stormwater discharge, per Section IX.D.l(d).

b. Whether the presumptions in Section IX.D.l of the Vermont Interim Anti-Degradation
Implementation Procedure may be rebutted by credible and relevant project or site-specific
information, as provided in Section IX.D.2.

c. Whether notwithstanding any presumption is [sic] Section IX.D.l, the potential
cumulative impact associated with a proposed discharge will result in a reduction in water
quality warranting a complete Tier 2 review, as provided in Section IX.D.3.

225. Tr.7/12/12 at 91 (Nelson);.

226. Appellants refer to 1-04.A.7 in Question 14.b.iii. without basis. The Appellants have not identified any
receiving water segment subject to a wasteload allocation, nor have they provided any analysis or argument as to
how the Project's discharges would violate any applicable wasteload allocation. Accordingly, we do not address this
question any further in this Order.

227. Nelson pf. sup. at 4-7.
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Question 15 Findings of Fact

168. The Project, as proposed, complies with the Implementation Procedure. This finding is

supported by our findings under Questions 7 through 14, above.

Question 15 Discussion

As we have discussed above, the Operational Permit implements STPs that comply with
the VSMM and therefore, is entitled to a presumption of compliance with the VWQS. Similarly,
we conclude that the Operational Permit is entitled to a presumption of satisfying a Tier 2
Review under Section X.D.1.(a) of the Implementation Procedure which states that "[a] discharge
that meets the requirements of a BMP or treatment and control manual" automatically satisfies a

Tier 2 review under the policy.228

The Appellants have not presented any argument why the
VSMM does not qualify as a BMP or treatment and control manual. Therefore, we regard the
VSMM as the standard that the Operational Permit must meet to be entitled to this presumption.

Turning to Question 15.b., for the reasons discussed earlier under Question 13, we
conclude that the Appellants have failed to present credible and persuasive evidence that would
rebut this presumption.

Turning to Question 15.c. and the issue of "cumulative impacts," the Implementation
Procedure states that, notwithstanding the presumption, the Secretary of ANR may determine that
a complete Tier 2 review is warranted "based on credible and relevant information" that
cumulative impacts associated with the Project will result in a reduction in water quality.22° The
Appellants have failed to present "credible and relevant information" regarding "cumulative
impacts" from the Project that would persuade us to require a complete Tier 2 review. Instead,
for the reasons discussed above, we are persuaded by the testimony of ANR and GMP that the

Project will not reduce water quality and thus, that no Tier 2 review is warranted.

Accordingly, we find no merit to Appellants' issue raised in Question 15.

228. The Tier 2 review is an analysis conducted by the Secretary of ANR of discharges and whether they will
result in a reduction of high-quality waters. Under the Interim Anti-Degradation Implementation Procedure and the
VWQS, only limited reductions to high quality waters are permitted where the reduction is justified under the
"Socio-Economic Justification Test." Vermont Interim Anti-Degradation Implementation Procedure at 8.

229. Vermont Interim Anti-Degradation Implementation Procedure at 21.
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VII. SECTION 401 WATER QUALITY CERTIFICATION

A. Appellants' Questions 16 and 17

16. Whether the Project as proposed meets the requirements of the Vermont Water Quality
Standards, including in the following respects:

a. Whether the Project as proposed will result in any reduction of water quality in
violation of Section 1-03.C.

b. Whether the Project as proposed will allow for the management and maintenance of
existing water quality as required by Section 1-03.C.1;

c. Whether the Project as proposed will maintain and protect all existing uses as well as
applicable water quality criteria, as required by Section 1-03.C.1;

17. Whether the Project as proposed meets the requirements of the Vermont Interim
Anti-Degradation Implementation Procedure, including the following:

a. Whether the Project as proposed will result in a reduction of the existing higher
quality of high quality waters, as determined in accordance with Section X.F.1 and Section X.F.2
of the Vermont Interim Anti-Degradation Implementation Procedure.

b. Whether Applicant has submitted information sufficient to enable the determinations
to be made that are required by Section X.F of the Vermont Interim Anti-Degradation
Implementation Procedure.

c. Whether cumulative impacts will result in a lowering of water quality for the waters
impacted by the Project, as determined in accordance with Section X.F.2(f) of the Vermont
Interim Anti-Degradation Implementation Procedure.

d. Whether discharges from the Project as proposed will maintain and protect the
existing uses of waters and the level of water quality necessary to protect those existing uses, as
determined in accordance with Section X.G. of the Vermont Interim Anti-Degradation
Implementation Procedure.

169. The Section 401 WQC is one of a suite of permit reviews, that includes the Vermont
Wetlands Permit, the Operational Permit and the Construction Permit, all of which are used to
review the Project for potential water quality impacts. ANR Panel pf. at 5.

170. The primary focus of the water quality certification process is assuring compliance with
state water quality standards. The applicable Vermont Water Quality Standards (VWQS or
Standards) were adopted by the Vermont Water Resources Board in 2008. Nelson pf. (Vol. 4) at
2; exh. GMP-JAN-E1.

171. The Project's potential water quality impacts fall into four broad categories:

(1) construction-related stormwater discharge impacts; (2) operational stormwater discharge
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impacts; (3) wetlands impacts; and (4) stream impacts (associated with culverts and crossings).
ANR Panel pf. at 5.

172. Impacts to Class II wetlands and impacts associated with stream crossings are the only
Project-related aquatic impacts that were not specifically addressed by separate ANR/DEC
permits. Impacts to those resources were evaluated by Unites States Army Corps of Engineers
during the federal 404 permitting process, and have been considered by ANR during its review of
the Project application for a Section 401 WQC. ANR Panel pf. at 5.

173. The fact that standards for perennial stream crossings are being met provides reasonable
assurance that they will not impact stream stability. ANR Panel pf. at 13.

174. ANR conducted an anti-degradation review of the Project. The anti-degradation policy
in the VWQS (the "Anti-Degradation Policy") exists to ensure the maintenance and protection of
water quality, and its existing and designated uses. There are multiple tiers of anti-degradation
review. The Tier 1 anti-degradation review protects existing uses of waters by maintaining the
level of water quality necessary to maintain and protect all existing uses as well as applicable
water-quality criteria. The Tier 2 review protects and maintains water quality in high-quality
waters. The Tier 3 review protects Outstanding Resource Waters ("ORW"). ANR Panel pf. at
18; VWQS § 1-03.

175. In addition to the Anti-Degradation Policy, ANR has adopted the Implementation
Procedure. Pursuant to Tier 2 of the Anti-Degradation Policy, a limited reduction in existing
quality of high quality waters may only be allowed when the limited reduction satisfies a
socioeconomic justification analysis set forth in the Anti-Degradation Policy. Under Tier 1, the
Anti-Degradation Policy does not allow an elimination of existing uses. The Anti-Degradation
Policy allows only a temporary reduction in the quality of an ORW. ANR Panel pf. at 18.

176. The receiving waters for the Project are Class A and B waters. None of the receiving
waters are an ORW. Therefore, ANR’s review of impacts from this Project consisted of a Tier 1
and Tier 2 anti-degradation review. ANR Panel pf. at 18.

177. ANR evaluated the expected biological, physical, and chemical condition of streams

within, and immediately downstream, from the Project area. ANR Panel at pf. 14.
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178. The biological criteria, unlike the water chemistry criteria of the VWQS, result from the
direct measure of an existing use. Aquatic biota is an existing use. The VWQS were designed to
maintain and protect existing uses. If an existing use is being maintained, the water quality
necessary to sustain that existing use is also being maintained. ANR Panel at pf. 14.

179. The chemical and other physical criteria in the VWQS serve as surrogates for the aquatic
health of streams. Measuring aquatic biota, provides a direct measure of the aquatic health of a
stream. Biological communities reflect the overall ecological integrity (i.e., chemical, physical
and biological integrity) of a stream. Biological communities integrate the effects of
environmental stressors, thereby providing a consistent ecological measure of fluctuating
environmental conditions. An evaluation of aquatic biota then, represents the product or
aggregate of specific ambient physical and chemical parameters. ANR Panel at pf. 14.

180. ANR has imposed a monitoring plan as a condition of the Section 401 WQC. The
objective of the monitoring plan is to provide ANR with key water quality data in order to
evaluate the status of surface waters associated with the Project, with respect to the VWQS
specific criteria. Nelson pf. (Volume 4) at 18-19; exhs. GMP-JAN-E6 and GMP-JAN-E13.

181. As part of its obligation under the 401 WQC, GMP has conducted chemical, physical,
and biological monitoring of the receiving waters associated with the Project. The monitoring
GMP has conducted on the Project site demonstrates that water quality on and around the site has

not been negatively impacted by Project construction activities. Nelson pf. reb. at 54.

Question 16 and 17 Discussion

Section 401 of the federal Clean Water Act requires a state water quality certification for
any federal action or permit which may result in discharges to waters of the state.230 In this case,
the Project was required to obtain an individual wetlands permit and a Rivers and Harbors Act
permit from the U.S. Army Corps of Engineers. The Rivers and Harbors Act permit triggered the
need for a water quality certification.

The Appellants argue that because the Construction Permit and the Operational Permit do

not meet the applicable regulatory criteria, the issuance of these permits violate the VWQS.

230. 33 U.S.C. § 1341(a)(1).
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Therefore, the Appellants argue, ANR cannot issue a valid Section 401 WQC until the permit
defects are corrected. For the reasons discussed in this Order, we do not agree with the
Appellants' criticisms of the Construction permit and the Operational Permit and we conclude
that the permits comply with both the VSS and VSMM. Accordingly, these permits are entitled
to a presumption of compliance with the VWQS. The Appellants have failed to present
persuasive evidence that would overcome this presumption. Therefore, the Construction Permit
and the Operational Permit support the issuance of the Section 401 WQC.

The Section 401 WQC contains a detailed statement of the analysis conducted by the
Secretary of ANR under both the VWQS and the Implementation Procedure.?3! In that analysis,
the Secretary concluded that both construction and operational stormwater runoff are known to
have increased levels of pollution but that the BMPs utilized in the Construction Permit and
Operational Permit are designed to prevent or minimize such pollution and that, as a result, the
Project would not negatively impact the physical and chemical quality of receiving waters, the
aquatic biota of perennial streams, and the existing recreational uses of the receiving waters.232
The evidence presented in this case has persuaded us that both the Construction Permit and
Operational Permit are consistent with the requirements of their respective manuals, are
appropriately designed, and contain numerous safeguards and conditions such that they will
achieve their intended purpose of protecting water quality.

Aside from their evidence and arguments relating to the Construction and Operational
Permits, which we do not find persuasive, the Appellants have neither offered any countervailing
evidence nor challenged the credibility of GMP's evidence supporting the Section 401 WQC.

For these reasons, we affirm ANR's issuance of the Section 401 WQC.

VIII. CONCLUSION

For the reasons discussed in this Order and based on the findings in this Order as derived
from the evidence of record developed during the technical hearings convened on July 11, 12, 13,

and 16, 2012, we find good cause to affirm the issuance of Stormwater Permit # 6216-INDC,

231. Exh. GMP-JAN-E6 at 18-22.
232. Exh. GMP-JAN-E6 at 16-17.
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Stormwater Permit # 6216-INDS, and the Section 401 Water Quality Certification for the

Project.

IX. ORDER
It Is HEREBY ORDERED, ADJUDGED AND DECREED by the Public Service Board of the
State of Vermont that Stormwater Permit #6216-INDC, Stormwater Permit #6216-INDS, and the
Section 401 Water Quality Certification for the Kingdom Community Wind Project, located in

Lowell, Vermont, are affirmed.

Dated at Montpelier, Vermont, this 20"  day of _March ,2013.

s/James Volz

PUBLIC SERVICE

s/David C. Coen BOARD

OF VERMONT
s/John D. Burke

N N N N N N N

OFFICE OF THE CLERK
FILED: March 20, 2013

ATTEST: s/Susan M. Hudson
Clerk of the Board

NOTICE TO READERS: This decision is subject to revision of technical errors. Readers are requested to
notify the Clerk of the Board (by e-mail, telephone, or in writing) of any apparent errors, in order that any
necessary corrections may be made. (E-mail address: psb.clerk@state.vt.us)

Appeal of this decision to the Supreme Court of Vermont must be filed with the Clerk of the Board within
thirty days. Appeal will not stay the effect of this Order, absent further order by this Board or appropriate action by
the Supreme Court of Vermont. Motions for reconsideration or stay, if any, must be filed with the Clerk of the
Board within ten days of the date of this decision and Order.
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